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PREUIMINARY REMARKS. 


TT HE want of some practical information on the subject 
of Moohummudan Law has long been felt and acknow- 
ledged by those whose duty it is to decide matters of 
civil controversy agreeably to its principles. The trans- 
lation of the Hidaya, indeed, is calculated to extend a 
general knowledge of that Code, but it is of little utility 
as a work of reference, to indicate tlie Law on any parti- 
cular p^nt which may be submitted to judicial decision. 
Questions which are likely to be litigated give place to 
extravagant hypotheses, the occurrence of real cases, si- 
milar to which, is beyond the verge of probability. The 
arrangement is imroethodical ; the most prolix and irrele- 
vant discussions are introduced ; every argument, however 
absurd, both for and against each particular tenet, is 
urged and combated (often with doubtful success); and 
the reader is frequently at a loss to determine which opi- 
nion to adopt and which to reject. 

“ No branch of Jurisprudence is more important than 
ftie Law of Successions or Inheritance ; as it constitutes 
that part of any national system of laws which is the 
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most peculiar and distinct, and which is of most frequent 
use and extensiye application.”* 

Jubject unquestionably is of the greatest impor- 
tance, at IdfiMiting the interests of all descriptions of peo- 
ple ; but the Hidaya is entirely silent on the subject. It 
deserves special notice as giving rise to interminable 
litigation; a result attributable, more probably, to the 
almoit universal ignorance of the people who are affected 
by it, than to any intricacy or obscurity of the Law itself. 
No English writer, that I am aware of, has treated of the 
Moohummudan Law of Inheritance excepting Sir William 
Jones, who translated the Sirajyak, a celebrated work on 
that subject; but, being a version of a scientific Arabic 
treatise, the style of his work is necessarily abstruse, so 
much so, that a knowledge of the original language is 
almost requisite to the study of the translation. In his 
abstract translation of its commentary (the Shureefeea') he 
has introduced such illustrations only as appeared to him 
(who was thoroughly acquainted with the text) necessary 
to facilitate the understanding of it. For these conside- 
rations I was induced to undertake the work whick is now 
with diffidence submitted to the Public. Conscious of 
my inability to do justice to the task, I may yet venture to 
express a hope, that my labours may prove of some assis- 
tance to my judicial brethren, or that, at leeist, an abler 
individual may follow up with success the work which I 
have so imperfectly commenced. I am aware that, among 
other faults, I may be charged with being obscure, where 
I laboured at brevity, and with being tiresome, where my 


* Cbldnoolse’s Prefiu» to tbe two TreatiBes on the Hindoo Law of 
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object was illustration. I dan onl;^ say, diat 1 ha^e 
vGured, as much as was in my power, to avoid tecbnicali'^ 
ties, and to treat the subject with all the perspicuity of 
which it is susceptible. I have spared myself no pains 
in my researches to establish the accuracy of the legal 
doctrines here laid down, and to those who are disposed 
to view with approbation any attenipt, however humble, 
at the promotion of justice, it m^ perhaps seem reason- 
able, that the disadvantages of the author should be 
weighed against his imperfections. Continual want of 
leisure and occasional privation of health have attended 
me during the progress of this work. I should mention, 
that the compilation is (excepting the assistance derived 
from learned natives) entirely and exclusively my own,: 
and that it consequently possesses no official weight what- 
ever, and no authority, beyond that which may be ascrib- 
ed to it by individual confidence. The brief disquisition 
on the Moohummudan Law, which I have here ventured 
to introduce, may not be matter of much utility ; but I 
was aroused by the analogy occasionally observable be- 
tween this and other Codes of Jurisprudence, and it 
appeared to me, that by recording such observations as 
my limited knowledge suggested, I might be the means 
of attracting the attention of others to the genius of the 
Law in question. 

The provisions of the Moohummudan Law of inheritance 
have for their basis the following passages of the Koran ; 
" God hath thus Commanded you concerning yOur chil- 
dren. A male shall have as much as the share of two 
females ; but if they be females only, and above two ha 
number, they shall have two third parts of what the de- 
ceased shall leave; and if there be but one, she idiall ItEve 
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the hatf : and the parents of the deceased shall haVe 
of them a sixth pMt of what he shall leave if he have a 
child ; but if he have no child, and his parents be his heirs, 
then his mother shall have the third part : and if he have 
brethren, his mother shall have a sixth part, after the le* 
gacies which he shall bequeath and his debts be paid. Ye 
hnow not whether, yoitr parents or your children be of greater 
use unto you. This is an ordinance from God, and God is 
knowing and wise. Moreover yb may claim half of what 
■your wryes shall leave, if they have no issue ; biit if 
they hake issue, then ye shall have the fourth part 
of what they shall leave, after the legacies which 
• they shall bequeath and the debts be paid : they also 
shall have the fourth part of what ye shall leave in case ye 
havemo issue ; but if ye have issue, then they shall have 
the eighth part of what ye shall leave, after the legacies 
%hi’ch ye shall bequeath aiid your debts be paid : and 
if a man or woman’s substance be inherited by a distant 
relation, and he or she have a brother or sister, each of 
them two shall have a sixth part of the estate, but if 
there be more than this number, they ehall be equal 
sharers in the 'third part, after payment of the legacies 
which shall be bequeathed and the debts, without preju- 
dice to the heirs.”* ‘ ‘ They will consult thee for thy deci- 
sion in certain cases : say unto them, God giveth you 
these determinations concerning the more remote degrees 
of kindred. If a man die without issue, and have a sister, 
she shall have the half of what he shall leave ; and he 
idmll be heir to her, in case she have no issue, but if there 
be two sisters, they shall have, between them, two third 

’ • Sale’s Koran, pages 94 and 95, vol. 
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t}art$ bf whd.t he shall leave : and if there be several^ bo^ 
brothers and sist^, a male ehaU have aa iniiich as, the {tor- 
tion of two females.”* In these {trovisions we find ainple 
attention psdd to the- interests of ail- ^0se whom nature 
places in the first rankOf our affections; and indeed it is dif- 
ficult to conceive any system containing imles more sbictw 
]y j ust and equitable . The obvious principle of prefer- 
ring the nearer kindred . to claimants whose relatipp to the 
deceased is not ‘so proximate, seems to have been adapt- 
ed as the invariable standard for fixing the proportions ! 
and the rules for the succession of the several heirs, and 
the order of preference assigned to the different degrees 
of consanguinity, seem to be exactly what woiild be most 
consonant to the general inclination of mankind. The 
Mosaic Law on the.subject of Inheritance is more brief 
and less comprehensive : And thou shalt speak unto 
the children of Israel, saying, if a man die, and have no 
son, then ye shall cause his inheritance to pass unto his 
daughter ; and if he have no daughter, then ye shall give 
his inheritance unto his brethren. .And if he have no bre- 
thren, then ye shall give his inheritance unto his father’s 
brethren: and if his father have no brethren, thensfiaU 
ye give his inheritance unto his kinsman Uiat is next to 
him of his family, and he shall possess it.”t Ue^ we 
find no provision whatever made for the parents, although 
there are certainly other obvious reasons besides that 
adduced in the emphatic language of the Koran, why 
they should not be excluded. Upon failiure ofissue in 
the first and the other descending degreea, reason sug- 


Sale's Koran, page 127. 


t Nambers, chap. 27. 
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liiat iiife^sritance ought to turn hack into the line of 
as well in consideration that, for the most 
rt, either the {>ossessions themselves, or at least the first 
seeds and prineiples of them, which the children after- 
Wards increased, proceed from the parents, as because 
their extraordinary benefits give them an especial title to 
this reward : who, since they would much rather have 
desired, that their children should irihent their fortunes ^ yet 
when they survived them, contrary to the course of na- 
ture, it Was but equitable they should receive (however 
melaheholy) this comfort of succeeding to what the chil- 
dren possessed. It is a condition (as Pliny observes) ahun^ 
iantly unhappy for a father to be sole heir of his own 

* Puffendorf on the Law of Nature and Nations, book IV, chap, ix, 
13, and see continuation of the argument. The same learned authoi^ 
cites the following argument, as having been adduced to prove that the 
rights of the parents were not overlooked by the Jewish Law ; but he 
does not seem to attach much weight thereto, and it is sufficient, for my 
purpose, that the Law in question contains no express provision for the 
parents. In truUi, the argument advanced seems rather Jesuitical ; 
** PhUo the Jew reporting that Moses established this order of inheritance, 
that the sons should stand first, the daughters next, then the brothers, 
add in the fourth place the uncles by the father’s side, used this as an 
argument to pro^^ that fathers likewise may inherit what their sons 
leave behind; for it would be useleae (says he) to imagine that the uneb 
should be allowed to succeed his brother’s son, as a near kinsman to 
the father, and yet the father himself be abridged of that privilege; 
mdtouch as the law of nature appoints that children should be 
to^ their parents, and not parents to their children, Moses passed 
this case over in ^ silence, as ominous and unlucky, and contrary to all 
pious wishes and desires ; ‘lest the father and mother should seem to be 
]gainers by the < humature death of their cblWren, who ought to be 
afflicted^ with most inexpressible grief. Yet by allowing the right of 
iuheriWuce to the uncles, he obliquely admits the claim of the parents, 
both for the preservation of decency and order, and for continuing the 
estateinthe 
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of iiiheritsffl!oe> prescribed . by this -Code differ 
feom thosa^cf '■imy . others with which I am. acqoainifed. 
It. wottld. be a useless task tovpoint out its peculiarities, 
aa .they>a|^ obvious. . Peiha^ the system to which it 
bears . tihe nearest resemblance,' is that of bur own Law in 
distributing, die personal property, of an intestate* accor- 
ding to which, when relations are found who are dis- 
&om the intestate , by an equal' number of degrees 
they will share the personal property equally, although 
they are relations to the intestate of very different deno- 
minations, and perhaps not r^ations to each other. As 
hr:..tho ■ next of kin of the intestate are ^eat uncles 
or tmnts^ ^ first cousins, and great nephews or nieces, 
these being all related to the intestate in the fourth 
degree* will all bo admitted to an equal distributive 
share of his personal property/’* But to this system 
the resemblance must be admitted to be very faint. f 

* Bl&ckst. Coniin. vol. II, page 51S, Note. 

f ■.'ni 0 re ia a ]:eBia]rluible degree of einiiiarity between the proviaiona of 
the Law rdahre to the mode of diapoaing of an inteatate’s perso- 

nal estate and the rules of the Mophuniinudan Law for administering 
to thd i>io|ier^ of a person deceased.' In the Commentaries, treating of 
the dot y of an ex^utor or administrator, it is enjoined, “ He must bury 
the- decwaed in a manner suitable to the estate which he leaves behind 
aeceesa^ .funerad-expencea are allowed previona to all other debts 
^hf^gea.” The Sirajyah, treating of the Successive duties to be per- 
formed with regard to the property of a person deceased, commences, 
drat' hiS' Mineral ceremony and bnrial witiiont anperfluity -of expence, 
without dedcieucy.” Theecimmentariea,** the executor or adminis- 
trator: jmust pay the debts of the d^aaed." , The S^t/ah, ** then the 
^SChf^e of just debts from Ae whereof his 
the .Couunsirtaries,'' when the debts axf 

f(^;ard.” And the Svriyyah, '' ihen^the 
litSWW ihe.,C«W«»t!S«ea 
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The MookutnmvKbiai lawyers divided- hekit * mt6 
three differeat elar aesi first, legal sharers ;-sd»»idly, real* 
duaries, and those -are; either hy 'relation >t»r<byf special 
Gat»se; and thirdly, distant kindred. - The' legal sharers 
are the husband and .wife, the lather- and^mother, ‘tht^ 
grandfather and grandmother^ the broth<^ by the -same 
mother, the sister-by the same mother* the uterine sister,^ 
the sister by the same fath^, the daughter, and the sor/e 
daughter. The residuaries by relation are the sons tmd 
their descendants* the father and his defendants, 
paternal grandfather in any stage of ascent and his 
cendants, and in some cases sisters and daughters, 
by special cause are the manumittors df' slaves and their 
heirs. The distant kindred comprise all those relations 
who are neither legal sharers nor residuaries; and, in 
their default, the property goes to the sucoessor by eon-* 
tract, and to persons of acknowledged, thoughnot proved, 
consanguinity. It will be seen*, on reference to the 
principles of -inheritance, that many of the persons above 
enumerated have the privilege of aimultaneous eaocession, 
whether the property be real or personal; which cir* 
cumstattce is the chief peculiarity of the Moohummudan 

The rules • agreeably to which distributions 
would, at first sight, appear rather cOmpleX and intricfate;' 
but they may be speedily acquired-by 

“ when all the dt3>t8 and paMciilar ’ legacies are discharged, the i 
or restdaum -maict be psud it is OQt left' tb the' eXecutdr) to 

next of kin: and the Sirc^yiA,‘*‘^d. lasttif, fhetlUtiribdtion of the resi- 
due among his successors." ' 

• Throughont this work I 
to signify anypersha who hm a of inhie 
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sk»e of ftttentkm, and, wh^ once known, there can arise 
BO legal problem, relative to successions, which would 
mot, by their means, admit of easy and satisfactory solu- 
tion. It most, at the same time, be admitted, that the 
heterodox Code, or that which is observed by the Schias 
(commonly called the Imame&^a sect, as they follow the 
doctrines of the twelve Imams) can boast of much greater 
simplicity. This Code has hitherto had no weight in 
India, and even at Lucknow, the seat of heterodox 
majesty itself, the tenets of the Soonees are adhered to» 
I have however given a compendium of their law of in- 
heritance, extracted from the Shuraya ooi Islam," a 
work of the highest authority among them. This^I was 
induced to do, as no account has ever been rendered, to 
my knowledge, of the doctrine of the sect in question, on 
the -law of inheritance^ and as I have reason to believe 
that our courts of justice have passed decisions avowed- 
ly in conformity to its principles. Considering the uni- 
versal toleration that prevails throughout the British do- 
minions in India, it is perhaps but equitable, that the Law 
should be administered to the sectaries in question, 
agreeably to their own notions of jurisprudence, espe- 
cially in matteia afihcting Ihe succession to property, 
in which cases both parties are of course always of 
the smne persuasion. 

Where the Law expressly prohibits the receipt of in- 
terest on money, and all usurious contracts, it is natural 
to find the provisions regarding purchase, sale, and simi- 
lar transactions,- extreihely simple and certain in their 
nature. -Such is accordingly the case in the Moohum- 
mud«m<'Law. There is no distinction made between sale 
and petmai|dk>D; a barter of one ctnamodity for another 
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being designated a -sale. Even according to our own 
Law, the distinction is merely nominal, and there is no 
difference as to the legal provisions relative to sales and 
exchanges. The princif^ points of difference seem to 
be, the absence of any discrimination in the Moohummu- 
dan Law of sales of real and personal property, and its 
recognizing verbal contracts as of equal validity widr 
written ones. Another essential 4>oint of differeime is, 
that the maxim of caoeat emptor finds no place in this 
code. 

The most efficient safeguards against the effects of 
improvidence in purchasers are established, so much so, 
as almost to exclude the possibility of circumvention. A. 
warranty is implied in every sale and a reasonable period 
of option may be stipulated, during which it is lawful to 
annul the contract. Where property has been purchased 
unseen it may be returned, if it does not fully answer 
the description, and the seller may at any time be com- 
pelled to receive back the> property and refund the 
purchase money, on the discovery of a blemish or de- 
fect, the existence of which, when in die possession of 
the seller, may be susceptible of proof. 

In exchange, where the articles opposed to each 
other are of the nature of similars, equality in |^int of 
quantity is an essential condition to the validity of the 
contract, and no term of credit, on either side, is ad- 
missible, which would be advantageous to one of the 
parties, and savour therefore of usury ; but where goods 
are sold for money, or money is advanced for goods, a; 
term may be stipulated for the payment of the money, or . 
for the delivery of die goods. So tenacious however is 
^ oLcertainty, that it wdl not admit of any, Ifaat 



ittd^iHeTOss hi ithe term. The -date must’lie specified'.; 
Froth tlm almve obsai^tkiae be seen, that the 

MoDhummudan Law of salM^oes imt differ very, mate^ 
riaUy from the £)il$3) lai^^ to which the provisions of the 
Scottish code i^ar a. close re»emhtlaace<^:‘ 

Sales, of landend otherammoveable-pr^ieTty are clog- 
ged, with aa incumbrance, which.is .not, fhowever, peculiar 
to this code. 1. allude to rthenLaw of pre-emption. This 
confers the privilegeonva, partner or neighbour tojpre-» 
elude any stranger from coming in as a purchaser, pro-' 
vided the same price be offered as that which the vendor 
has declared himself wiUing to receive' for the property 
to be disposed of. 

In the Jewish Lawf allusion is made , to the cus- 
tom, but it is not to be found among, the ordinances 
of the Koran. On the authority tff Puffendorf it would 
appear that the rig^t in question was not unknown to the 
ancients. He states another more easy sort of re- 
demption, is what thejr call. Jus irponfi^mtac, or the pri- 
vilege of the first refusal, that is, if the buyer be hereafter 
disposed to part with the commodity, he must let the 

* 'Rie ^pwidor; whftfft he w tiot .^e true wner^ caimot, by delivery, 
transfer to pu|:oha«»4hO.|Mr^r:t^ not his to ^e; but 

the purchaser, in respect of his makes the fruits of the subject 

hfe own, till it be evicted, or at least reyaimed, by the true owner, 2, 1 . 1 4. 
Add, as warrandice is implied in all iales, the vendor must make the sub- 
ject good, if it be fvicted>0. 3. IL The insuificrency of the goods sold, 
tpibe such as w^ld^ have hii^^^^.tlmf purelmier buying had he 
it,and i£ be^r^e^s^k^^i^ ibii^ds him in an action, (Acrfe 
for ^nt^ing the confraKrt, Jlf the ^defect was not essential, 
Law, entitled to a proportional abatement of the 
ition m Principies: page 

dhap^xxv•^ 
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have the first refusal »ati,the same xate he ^nrcaild ^li: 
it te another, . In. many oertahi:^e]»ons -pretend to 
this.pririlege by LaM^-aa the.huad]ord in tho'^sale o£ his 
tenant’s stosck^. the, jciteditor in hia debtor’s -goods, the 
neighbour in .the purdiase crf a- neighbouring fiurm, any 
members in a tiring, that belongs.to the society^ and tiie 
next ofkin in^thegfoods ofj theinjriations,' which is pecu- 
liarly TetmetaS'^^entiUtmi, orjthe family privilege.”* 

For a long time, I waa. of opinion that itfie municipal 
Law of the Hindoos had no provision to justify the claim 
of such a.priyilege; and, indeed, the more current autho- 
rities are entirely silent on the subject. . -Hindoo litigants, 
of course, have endeavoured to assume it whenever- self- 
interest dictated; but I , was, not, nntil , lately, aware 
that any authority could be cited inits support. By the 
Law, unquesftionably, iHindoos have 
same title to claim the ^privilege as Moosulmauus ; but, as> 
sumiug it to fOTUt no part of Jheir own Law, I apprehend 
they ocght noj; , to be perniitted to take advantage of the 
doctrine in question. The princiides of die Hindoo and 
Moosulmauu Codes are. declared, applicable to cases of 
inheritance, contract,. &c« -mrl«ng among these two great 
bodies of the community but, at the same time, 
respectively only. It is declared, rise, that 
parties; are of difieiiant. persuasions, the Law 
def(mdaht shall be adhered /to, but by this 
was never intend^, that -a ‘plaintifi;. might wi^lre - his 
electioi^ between .the twa;-C.edes^ and j>refer a: claim to 
be decided by. itimtrLaw irhich Ltetr'^suitmi . his parii.. 
cular numose. — While' officiatin 
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C^v^.^r ShiAa6ad 1 made a reference to the Suddtt 
^Dcic on .a <ppmt connected with this ques- 

, to ^' following effiect : “ does the Moohunimu- 
of or,.right of. pre-qmption extend to 

? or mother words, , would the Court be justi^ 
fied in entertaining and invee%ating aclaim preferred by 
one Hindoo against another, and resting solely and avow- 
edly on the principle of I^w above-mentioned ? I am 
supposing the defendant either to have demurred on the 
plea of the inapplicability of the Law quoted to his case, 
or from ignorance, or from thinking that he had other 
substantial grounds of defence, or from any other cause, 
to have neglected making the objection ; but at the same 
time not to have expressly admitted his willingness to 
leave the point at issue to be tried according to the pro- 
visions of that Law. lean find only one case (the first) among 
the printed reports at all bearing on the point ; there is a 
remark subjoined which seems by no means satisfactory 
or conclusive: the case is clearly not included in the Let- 
ter of Section XV; Regulation VI, 1793, nor in any subse- 
quent enactment ; but I observe in Mr. Haringtons ana- 
lysis, that on a reference to the Sudder Dewanee Adawlut in 
the year 1798, the. Court were of opinion that the spirit of 
the rule forobservingthe Hindoo and Moohummudan Laws 
was applicable tp cases of slavery, though not included in 
the letter of it. The same principle of construction might 
I thii^ be extended to this case I conceive that a Moo- 
hpn^ndan, with as much reason, might sue his brother 
for the /ctAmwAa,* or ferger share in right of primogeni- 

-■^ 4 IS obsolete ia the Cali or present age among the Hiadoos, 

bat as H still retains a place in their law boohs, and is a characteristics 
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ture, ac^rding to the Hmdob Law. In the IRdt^a thh 
right of Shw^aa b declared to belbbt a feeble tight, as it is 
the disseizing another of his pibpeirifey, merely in order to 
prevent apprehendeid ' ihcmiiveniehce; its extension to all 
cases of neighbourhood camndt &tl to depreciate the value 
of landed property ; and bmng impressed with a convic* 
tion of the unreasonableness 67 ^e Law in question, ac-^ 
cording to modem construction, lehould feel very much 
inclined to circumscribe im operation within as narrow 
bounds as possible. The suits which occasioned the pre- 
sent reference are seven in niimberi The parties, at least 
the Shafee or claimant of the right, and the seller or de- 
fendant, are the same individuals in all the seven suits. 
These two persons purchased at public auction, four Or 
five years ago, several very Valuable estates, totally dis- 
tinct from each other, with separated and defined boun- 
daries. One of them having Istely disposed of some of 
his Mouzast by private sale, the other (who resides at 
Benares) sues him and the purchasers jointly* on his ai- 
led ged right of pre-emption; the property ofthte claimant 
bordering on tKat sold. In four of the cases the defendant 
pleaded his own cause, and no demiiiter was made oh 
plea of the inapplicability of the Law to the parties, 
the other three, vakeels were entertained, apd the objec- 
tion was made. Under such circumstances, it chn hardly 
be contended, that the omission in the pleadings i 
that the defendant considered himself amenable tb' thb 
Law in quesfion ; and I f€lt ;difepdSed,~ £Keiefo‘re^ non- 


feature of their Code, it served for the purpoM of Slvntnation on this 
oocmioa. - .... ... - 

* .ft 4 - _ - 
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suit the plaintiff. 1 should ha^e done so» had I not rea* 
son to believe jyjiat.casea.bay tried andjdecided on 

the inerits under siaailar circumstonces, and that an ex^ 
press authoritative opinion on the subject would effectu- 
ally remove all doubt, and, by preventing one cause of 
unreasonable litigation, prcfve essentially beneficial to the 
community at large To the above reference I was 
informed, in reply, that no rule of Moohummudan Law 
could apply to a civil suit in which the parties are 
Hindoos, as they would appear to be in the cases to 
which my query related ; that the Court did not hold the 
15th Section of Regulation IV, 1793, to preclude me from 
ascertaining from my Hindoo law officer whether the 
right -of pre-emption was recognized by the Hindoo Law, 
and if so, what the provisions of the Law respecting it 
were; and that, at the same time, it was obvious, that it 
was not one of those cases in which the Regulations 
necessitate the Judge to follow the Law as expounded by 
his Law Officer, should it appear to be irreconcileable 
with well established local usage, or to be otherwise 
mischievous or manifestly inconvenient” Since, how- 
ever, I had occasion to make this roference, I have found 
in the Muha Nirham Tuntroi a work which chiefly treats 
of mythology, a passage which would seem to imply 
that pre-emption is recognized as a legal provision accor- 
ding to the notions of the Hindoos. For the gratification 
the curious I subjoin in a note * the passage, with a 
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translation. But it remains yet to be dwided whether 



The proprietor of immoveahle property^ having a neighbour compe- 
tent to purchase ts not at liberty to sell sUch property to another, 
i^ong neighbours, he who is a r^Uon^ or: of the sanre tribe, is preferred. 
In their default a friend. [Herejthc will of the seller prevails; even 
though the price of the immoveable property he agreed upon with 
another, yet if a neighbour [pay] theprice, he is the purchaser, and got 
another. If the neighbour be unable to pay the price,. Or be consenting 
to the sale, the proprietor is then at liberty to sell it to another^, O god- 
dess! if immoveable property be sold in the absence of the neighbour, 
and he (the neighbour) pay the price immediately on hearing Of 
sale, he is competent to take it. But should the purchae^r, having 
made houses or gardens^ be in the enjoyment of them, the neighbour is 
not entitled to take such immoveable propel^ even by paying the price. 
A person is at liberty, without permissioUt tO cultivate lan^s which pay 
no revenue, or have been usurped, d¥ or , thoi^b not waste, are 

extremely difBicultpf He muy given to the 

king the tenth [oT t£he produce] of thi lands thus with dlSSculty acquired 
the king being loM of ti« 4r{f<)|W^otor is. not at liberty to dig 

ponds, wells, or pools, in a place where it would be annoying to others* 


XX PHUMHaTy 

to be practical JLaw of qo.*'. The Pundit 
vHth whbm i thofaMM^e in declared 

tlie pra-etUfMium takes effect oni^in cases 

sphere ittjwry would residt to the he^bour by 

^ sale ton stoaager; and/ from the tenor of the last 
sehtenis^ sndi WDuid, indeed,^ seem to be the effect 
against which dliflprovision w^ intended to guard. 

It is hme that there are numerous devices by which 
a claiiii, founded on the right of pre-mnption, may be 
avoided^ and that the Xaw itself, admdting its weakness, 
has annexed hard conditions to the establishment of its 
validity. But these are not sufficient bars to litigation 
in India, Whmi opposed to the natural propensities of 
the natives, and the trifling expence at which they may 
purchase the gratification of inflicting legal annoyance. 

The Law is extremely favourable to the donor where 
property is gratuitously conveyed. A gift should always 
be accompanied by delivery of possession. False pre- 
tences, legal incapacity, or other similar circumstances, 
under whi^ the validity of a gfft may be questioned, and 
would render it either void ab initid, or voidable, 
e|d not be specified : they are the same as those which 
obtain in mcst other codes of Jurisprudence, and they 
vtould no dOObtdvail in case of a suit brought by any re- 
j^esehtadyet^the ^Umqr to sel; aside a gift nnduly made, 
jlttlt as. to the donor himself, he has power todetps^d res- 


* sad troabled ocean of Hu^l«o"j«n^radeDce is 

li'pMaeiat' iomefhing Ifbr dielSipport of otey opinlod' wfai^ It mky 
to kelp d!t^ fdli; tks j^ipoie ^of temporsiy eoavenienco; 

VesUictod m tii^'ciiiatibBS to"a 
ot^'oelitaSy effect in 
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f!orati6n^eveii''wb»etiMslgift stay not havobaen attended 
by any disqualdyin^ niFCttin^anoelu fine fovvnr, however, 
of revokiog gi{hs,isi aahjsct ^fceitain Accor- 

ding to die English ;lAw, a Idft is i«v<^ only under 
circumstances whieii would rsqualiy have ojjerated to 
avoid any spdctiesi of cfmtraonfr 1 According to the Civil 
Law there were three causes only whidbiooidd justify the 
revocation of a gift.'f' But,. according to {the Mocdiujn- 
mudan Law, there are onlyaevea eircumiiances under 
which a gift is ncn revocable.;}; t A gift made on a deaths' 
bed, though hot . made in contenqtlatiou of death, is 
nevertheless not considered as a inter vwos, but has 
the effect of a legacy only; and comequently cannot 
extend to mofe thau a third of the donor’s estate. ' On 
comparing the chiqiter containing the principles of gifts 
(pages 50 to 52 of tids work) with the. contents of the 
subjoined note § taken from an: audiority already cited, 

• ^lackst. Com. vol. tl, page44i. 

f Brovrtie's Civil law, vol. f, pige ^49; 

t See Brin* of Gifts, pafe5!, and 'Free, of Gifts, pa?e f 24. 

§ All donations, whether by the wife to the husband, of by the h|ubitn»jd 
to the wifb,|ure both bjy the Roman Law and ours, revocable by the donor : 
ne cpnjugcB mutuo amove se ipolient, 1. 1, de ^n, int. vir ^ ux.i bdt if 
the donor dies witb^t revoeeriouy the right beeoines ab!k>lute; ATlght 
may be revoked/ not only by revocation, but tacitly, Ijfy • 

wards couveyfi^ttPyUpo^r jfche subjeef of the dop^tinOj or bj^ charging 
it with a burthen In favour of a paiiy; ^ut m so far as the sub- 
ject is not buttheheil i&eldbhattod tubsiiiti; d^d should 

be granted ntunhMdly,-or4a trust, 4o4h4lux4 ^par^y4tiaaub revo- 

cation, if its geniiioe; M to non^i;|k grati^W rig^ frofa one 
of spouses other; yedei gufm quod 

mmuksio cofic^pirio^^?r 

|eet to in oo^- 

quenco o# theinatoral obhgt^iWfl^ lioe 

revocable, aa; it e?E|e^ tto b 
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iffiefeiie be found to exist. It should* 
ver/^be^meutioned^ gifts to 

tlo9u&^«hi«geiimUy hrieuocable, yet a>g^{t> from a father 
to, his mmor sen is *t47bcable at ^ifhe pleasure of the 
fbrmer; « The right of a husband’ to revoke a gift to his 
and nice does not appear to be recognized, as 
it is in the Roman and Scottudi Lavirs. 

The dispositimi of a testator being legally restricted 
to. one third of his estate^ but little uncertainty can 
exist on the doctrine of wills and testsunents. If the lega- 
cies exceed the amount above specified, the will is con- 
sidered inofficious, and its provisions will be carried 
into effect pro tanto only. The law of Scotland also res- 
tricts a' person, who leaves a widow; and children, from 
disposing of more than a third part of his moveable pro- 
perty by will.* Nuncupative and written wills, are of 
equal validity, and the same degree of evidence is re^ 
quired to prove them as is necessary to the establishment 
of any other ordinary transaction between man and man. 

rational settlement. Neither are remuneratory grants revocable, where 
mutual grants are made in consideration of each other, except where an 
onerous ^ause is simulated, and a donation truly intended. — Erskine’s 
Principles, page 77. 

* If a person ileceased leaves a widow, but no child, his testament, 
or; in other words, the goods in communion, divide in two ; one half 
g^pes to the widow, l^e t^her is the deaiTt^art, l.^e. the absolute pro- 
perty of the deceased, on which he can test, and which falls to his next 
of i^in, if he dies intestate. Where he leaves children, one or more, but 
no^idow, the children get one half as t heir legitim ; the other half is the 
which fidls also to the children, if the father has not tested 
If he leayei bo& wic&w and children, the division is tripartite ; 
tbpmfe.tak^ herself; another falls, as legitim to the chil- 

dren, e^aliy cmiong them, or even to an only child, Uiough he should 
snc<^e^ lo the heritage; the remaiaihg third is the dead’s part.— t 
Prihciples, page 413* 




Flf^eUminiir^ ^emfirks. xmi 

The latitude gfraated, p^migsioa of polygamy, 
and the apparent faeillHy^<j{? :di^ree, are not, it must be 
admitted, aeeordant.widi the atmt principles of impar- 
tial j ustice j but the - evil,; jl . believe, ^exists chiefly in 
theory, and but iitde ineonvenieoce is fbuod to follow it 
in practice. It is remarltable with what tenderness the 
rules relative to marriage and parentage are flfamed. Mr. 
Evans, in his Appendix to Pothier, treating of h^usay evi- 
dence, observes, “ there is a disinclination to bastardize 
issue, which is sometimes perhaps carried too far. When 
parties are actually married, and there is no impossibility 
of the husband being the father of the issue of the wife, 
every consideration of decency and propriety repels the 
admission of evidence to the contrary; but when the 
question is, whether a person wai^r ivas not born during 
wedlock, it should be recollects ' that the interests of 
justice are concerned in preventing one, who is really a 
bastard, from usurping the rights of the legitimate mem- 
bers of the family ; and there is no particular reason of 
public policy which requires that those who have the 
real rights in their favour should meet with peculiar 
obstacles in substantiating tkeprotf o( usurpation.”* But 
the Moohummudan lawyers carry this disinclination much 
farther : they consider it a legitimate course of reason^ 
ing, to infer the existence of marni^e from the proof of 
cohabitation. 

None but children who are in the strictest sen^ of the 
word are considered incapsdsle qf inheriting the 

estate of their putaitive fathers. The evM^ce of persons 
who would, in other cases, be considered' incompetent 
witnesses is, admitted to prove wedlock, and, in short,' 

*¥ 01 . 11, page 291. ' • ’ ' 
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l»y any possibSilyf ;» manias mayiie presumed, 
^ liaw will rather d 0 sovtliaa itoi^asdize the issue ; and, 
whether a marriage be simply voidable or void a6 tmtis, 
^ bffspriii^ of it will be 4eemed ■ Ic^timate. Much 
misccmceptioii exists, 1 iumgine^ hov^mr, relative to the 
Mobhummudan Law on the subject of legitimate and 
illegitimate issue, and it spems generally ^supposed that, 
agreeably to its provisions, no person can be considered 
a bastard. The learned Sale observes, that among the 
Moohummudans the children of their eoncubines or 
slaves are esteemed as jgenerally legitimate with those of 
their legal and ingenuous wives, none being accounted 
bastards except such only as are bom of common women, 
and whose Others are unknown.’* This, I apprehend, 
with all due ddereig^,. is carrying the doctrine to an 
extent tmwarranted oy Law, for where children are 
not bom of women proved to be married to their fathers, 
or of females, slaves to their fathers, some kind of evi- 
dence (however slight) is requisite to form a presumption 
of matiimony. The nmre &ct of casual concubinage is 
not sufficient to establish legitimacy, and if there be 
proved to have existed any insurmountable obstacle to the 
marriage of their putative father with their mother, the 
children (though not bora of cotamm women) will be 
m>nsidered bastards to all intents ai^ purposes. Another 
learned author also, citing the law of Solon, that a has* 
tard ^mll not be deemed next kin, nor any rdation be 
supposed between Mm and 4he proper sons, proc^ds to 
states ^ the enatrary; amongst the Mahometans, as to 
tim point of sharing the father’s estate, ^eie is no differ- 
^ce obnerted between the sops the ^ncu- 

bine, or the servant maid'}” in point bf ’flct, the 
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Daiucrit^ of a free womany proved or presumed, is the 
only ground for considering her issue legitimate.* It 
must be admitted, at the same time, that .there is no 
more difficulty in establishing a marriage by the Moo- 
hummudan than by the Scottish Law, according, to 
which, though no formal consent should appear, mar- 
riage is presumed from the cohabitation, or living toge- 
ther at bed and board of a. man and woman who are 
generally reputed husband and wife.f Marriage also, 
according to this Code, is. entirely a civil contract. In. 
answer to the question as to whether it was necessary 
for a marriage to be celebrated by a Kazee, the law 
officers attached to the Provincial Court of Bareilly de- 
livered an opinion, on the 19th of April 1823, suggesting 
the expediency of the obser\ ance of this form, rather than 
its necessity. They stated, for instance, that silence is an 
argument of consent, on the part of a woman, only when 
she is addressed by her near guardian or by the Kazee, 
of which point of Law illiterate persons might not be 
aware, and that where the bride does not appear in per- 
son, which is usual in this country, it is requisite that 
her agent should prove his commission to act on her 
behalf by witnesses, in the presence of a Kazee. One. 
grand distinction between the Moohummudan Lnw and 
our own, and in which the former resembles the Civil 
Law, is that,' according to it, the husband and wife are 
considered as distinct: . persons, who may have separate 
estates, contracts, debts, and inj.uries.; 

• Pttffendorf, book IV, cbap. xi, ix. 

t &8kme’8 Principles, p. 67. 

4 , BroTsjie's Civil Law, yol. I, p., 37 . 
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in tte ^stody' of tiis nM»Clier, alld in 
df^aaii, in tiiat -of ndine dthw female < relation f and 
1 , in the in’treatiiig of this cnstody;' some 

"dahger seems to he apfHrehended from trusting a minor 
with one"arho, though sufflOiently near in point of rela- 
tion to inherit the estate, is not near enough to entertain 
any very strong affection for his ward. It is stated in page 
387, voi. 4, If them be no woman to whom the right 
of HazAnit appertains, and the mm of the family dispute 
it, in this case the nearest paternal relation has the prefe- 
rence, he being the one to whom the authority of guar- 
dian belongs : (the degrees of paternal relationship are 
treated of in their proper place) but it is to be observed, 
thft the child must not be entrusted to any relation 
beyond the prohibited degrees, such as the Mawla, or 
emancipator of a slave, or the son of the paternal uncle, 
as in this there may be apprehension of treachery.” This 
principle of entrusting the guardianship to an heir, has 
not wanted its advocates. Lord Macclesfield condemned 
the opposite rule, and declared it not to be grounded 
upon reason, but to have prevailed in barbarous times, 
before the nation was civilized.* Solon, it appears, was 
of the same opinion with the English lawyers; Lycur- 
gus with the Roman.f The Regulations of Government, 
however have, (as far as the guardianship of the person is 
concerned) seemed to adopt the maxim of English Law, 
that “ to commit the custody of an infant to him that is 
next in succession is fuasi agnum committere lupo ad devo- 


I * .Bla4[:kst..,Comm.. Note to page 461, vol. I. 
t Browne's Ciril Law, Note to page 89, vol. L 



”* and* consequent] y , they : are distinctly 
eluded from the trust by Section II, Rpg. I, of 1 800, 
-which declares, that the guardianship. is in no instance 
to be entrusted to the legal heir of the ward, or, other 
person interested in outliving him.” The.good sense of 
the La-vv of Charondas is recognized, who separated the 
care of the person and estate, giving that of the latter 
to the next heir.f By Section VIII, Reg. X, of 1793, 
it was enacted, that, in the selection of a manager, 
preference should be given to the legal heirs of the 
esiate; and although that rule has been rescinded, and 
it is now no longer obligatory to show such preference, 
wh' re better managers may be procurable, yet the prin- 
ciple of the rule remains unchanged, and the H%al 
heirs are still, at least equally eligible with other per- 
sons. The Regulations:!; of Government also, by de- 
fining the age at which persons shall be held to have 
attained majority, have precluded the occurrence of many 
disputes which might arise, were this circumstance to be 
judged of by the indefinite criterion of Moohummudan 
Law; a criterion more fallible even than that of the habi- 
lity 11 of the civilians. The rules relative to guardian and 


• Blackst. Comm, page 461, vol. I. 

t Bro-wne’s Civil Law, Note to page 89, voL I. 

I By Section 2, Regulation 26, 1793, the minority of both Moohum- 
mudans and Hindoos is declared to extend to the end of the eighteenth 
year. 

II Liberantur tuteld masculi quidem pubertate. Puberem autem Cas- 
siani quidem eum esse dicunt qui habitu corporis pubes apparet; id 
est, qui generare potest. Proculeii autem, eum qui qaatuordecim an- 
nos explevit. Verum Priscus eum puberem esse in quern utrumque 
concurrit, et habitus corporis et numerus annorum. Pandect. Juttin. 
lib. xxvi, 
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is'theveiy essence of the sentence, is twice omitted; 
arid it is solely the use of that word, which siy;- 

^ d5>Ai fUJlc 

Qiiestioa:^ — Legally by how many means is the right of property over 
male an^ female slaves acquired X 

Answer : — The original condition of man is freedom, and, in the 
opinion of the g^erality of lawyers, mankind becomes a. subject of 
property, solely by reason of infidelity and residence in an hostile 
country, joined to the fact of subjugation. When infidelity and resi- 
dence in an hostile’ country are united in the same individual, all 
the qualities of neutral prqperty attach to him. But, as the pro* 
prietary right to neutral property depends on subjugation, they con- 
tinue without proprietors until they^ are appropriated, in like manner 
as dominion is establi^^d jov^r othear property, such as ^rass, trees, 
herbs, &c. &c. as is laid down in the Jami oo ?'oomooz and other 
authorities ; infidels am^ slaves in an hostile country, although not 
the property of any individual/' It rs proved therefore that infidels 
in an hostile country are neutral property, and that the proprietary 
right to them depends. on subjugation r but subjugation may be accom- 
plished by various means. One mode is when a Moohunynudan ruler 
conquers an infidel city and makes captive its inhabitants, in which 
case he is at liberty either to kill or enslave them, as is laid down in the 
Hidaya ; “if an Imam conquer an infidel country by force of arms, he 
is at liberty either to slay the captives, or to epslave them.” When 
they are made slaves all the qu^ties of property attack to them, and 
they become subjects of purcnase, sale, inheritance, and all other 
legal contracts, in the same manner as other property. The offspring 
also of female slaves whom their masters may have given in marriage, 
are the property of their masters. A second mode is when the inhabi- 
tants of one hostile country subjugate those of another and make them 
prisoners ; in such case proprietary right is established, as is laid down 
in the Futtih ool qudeer, the Aultimgeeree and the Hidaya; “ if infidels 
of Turkistan conquer infidels of Rome and make captives of them or seize 
their property, they are the rightful proprietors; and if Mussulmans 
shouhl afterwards conquer those infidels of Turkistan^ whatever proper- 
ty of the infidels of Rome they may find with those infidels of Turkis- 
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Hollis m et 0mWf that amy support i? deriwd to the 
doetrine, ofiafidiek taken by rebi^ry» being sfatves k the 

tan, is lawfu] to them.” A third moda is when the king* of an hostile 
sta^ liaviag ^ized men and women, icnds them from his own country 
is presents to aModhummudan king or other person of distinction; in 
'Such case proprietary right is establisf^ed, as M^hawkuM^ the gownor of 
Egypt, sent Mary the Copt from Alexandria as a present to the Prophet, 
who treated her as a slave. A fourth mode is when a AfoosTflwim, hair- 
ing gone into an hostile country, submits to the fbrm of marriage with an 
infidel woman, and pays the amount of her dower to her guardians, and 
brings her out of that country by force and arms ; in such case propri- 
etary right is established, as is laid down tn the Futtih ool yudeer and 
other authorities; if a person marry an infidel woman in an hostile 
country, and then forcibly bring her into a Moosulmaun territory, the 
marriage will be good and she wiH become a subject of sale." A fifth 
mode is when a Moosulmaun enters a hostile country under protection, 
and purchases from one of the inhabitants of that country his son or 
daughter, in such case proprietary right is established, as is laid down in 
the Jami oo roomoz and ether authorities: "if a Moosulmaun enter their 
-country under protection, and purchase from one of them his son, and 
and then bring him forcibly into a Moo^lmaun territory, he becomes 
the proprietor of hhn ; but the generality of lawyers are of o pin ion that 
the purchaser is not proprietor of him in his osm country, and this is the 
corr ect opinion.*^ A sixth models when a Mo4^uImaun or an infidel alien 
enters a hostile 0000117, whether with or without protection, and takes 
an inhabitant of that country eitiier by theft 6r plunder, and brings him 
either into a Moohuramudan or into another country, in such case pro- 
prietary right is established ; as is lai<Wown in the Ibrahim Shtih 6 efX\ie 
Sirajyak, and other works ; " if a Mcroulmaun enter an hostile country 
under protection, and having taken a boy by robbery bring him to us, the 
boy will be a Moobummudan : the contrary would be the case if he had 
purchased, and then brought him out, in which case he would continue 
of his own yeligion. , It is not mentioned in the cas e first put, w he- 
ther the boy should be considered free or a slave. It is fit however 
that he should be considered a slave. I heard my preceptor Iftikhar ool 
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legal acceptation of the term ; the exertion of such force 
being held by some authorities to constitute isteela or 

this itwoul.d foUow that a person taken ia not a slave, but the received 
opipion lis that he ia a &lave, inawnuch as the cause of proprietary tig ht 
is tbe taking vi et amig, which the term ** robbery^* may imply.” The 
seventh mode is when an infidel alien enters a Moohummudan territory, 
without seeking protection, and a Moosuiman seizes him, in which case 
he is the property of the whole Moosi^lmaun community; as is laid down 
in the JbrahimJShaheeasi^oilieT works; an infidel a/ien enteraMoo- 
hummudan territory without protection, and a man seize him, he 
becomes the property of the whole community of Moosulmauns; and, 
according to tbe opinion, of Yoosufdiixd Moohummudyhe belongs to the 
seizer alone. If, by ^y one of these various modes of subjugation, the 
inhabitant of an hostile territory come ipto the possession of a Moohum- 
mudan, he will be subjected to the laws of slavery, even though no holy 
war be waged against the infidel oountry^ ; and, as in most countries, 
particularly in Mindostan, holy wars have ceased to be waged, the 
practices of purchase and sale, and pother modes of subjugation 
abovementioned prevail.. Some lawyers al^o |;iave maintained the validity 
of the sale of freemen in difi5<?nlty and famine, is laid down in the Fu^ 
t(fwa Itubeeya., the Zukheera^ the Moheet and dther authorities ; Moo- 
hummud was interrogated relative to the cas6 of a freeman who sold 
himself from fear of perishing through fammeV ho replied, that the sale 
of himself by a freeman, under such circumstances, is allowable, but 
not otherwi^. He was further questioned as'tb whether connexion 
with a female, sold under such circumstances, was legal : and he replied 
in the affirmative, and that the parentage of the offspring would be 
established in the father.’* It j§ stated in the Mboheet that the sale 
of a freeman 4s hot allowable unless he be unable to discharge a debt 
which is due from liim. Or unless he be distressed, being involved in dif- 
ficulties Which endanger his existence, or be redhced to such an extre- 
mity as would justify his eating carrion (in which insfaiwJefe it is lawful) 
because in the time of Joseph, men were in the habits of selling them- 
selves. It is laid down in the Futawu Mpkktusuri Skc^fee^ that it is al- 
lowable for weavers, cobjers, and certain other descriptions of infidels, 
to sell their own persons, even though. not in time of famine or difficulty, 
conformably to usage : for the usage of each country is different, 
and the peculiar usage, whatever it may be, is allowable/' On this 
authority many lawyers have given opinions as to the validity of pur* 
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l^iHgatiQn Tjbe Story of Mary the Copt is quite out 
as it is notorious t|iat Moobummud had many 

chase and sale by the mfidela.W this catintiy^ an4 by the mountaineers 
of their own persons and of their wiv^ and children, should it be cus- 
tomary and not objected to among %em ; and persons thus sold are 
also legal Uaves. 

• I cannot pei'haps better verify this assertion than by quoting an 
extract from a note of the learned Sale on the chapter of the Kordn 
which was revealed to enable Moohummud to absolve himself from an 
engagement which he had made to refrain from cohabiting with the said 
Mary, Mohammed having lain with a slave of his, named Mary, of 
Coptic extract, (who had been sent him as a present by Al Mokawkas, 
governor of Egypt,) on the day which was due to Ayesha, or to Hafsa, 
and as some say, on Hafsa’s own bed, while she was absent, and this 
coming to Hafsa’s knowledge, she took it extremely ill, teproached her 
husband so sharply, that, to pacify her, he promised with an oath, 
never to touch the maid again (2); and to free him from the obligation 
of this promise was the design of the chapter. I cannot here avoid 
observing, as a learned writer (3) has done before me, that Dr. Prideaux 
has strangely misrepresented this passage. For having given the story 
of the prophet’s amour with his maid Mary, a little embellished, he pro- 
ceeds to tell us, that in this chapter Mohammed brings in God, allowing 
him, and all his Moslems, to lie with their maids when they will, not- 
withstanding their wives : (whereas the words relate to the prophet only, 
who wanted not any new permission for that purpose, because it was 
a privilege already granted him (1), though to none else :) and then, to 
shew what ground he had for his assertion, adds, that the first words of 
the chapter are, O prophet, why dost thou forbid what God hath allowed 
thee, that thou mayest please thy wives I God hath granted unto you 
to lie with your maid-servants (2), Which last words are not to be found 
here, or elsewhere, in the Koran, and contain an allowance of what is 
expressly forbidden therein (31); though the doctor has thence taken oc- 
casion to makefiome reflections which might as well have been spared. 

I shall say nothing to aggravate the matter ; but leave the reader to ima- 
gine what this reverend divine would have said of a Mohammedan, if 
he had caught him tripping jn the like manner.” It is written also in 
the Kordn, “ O Prophet, we have allowed thee thy wives unto whom 
thou hast given their dower, and also the slaves which thy right hand 
posse8seth,q/‘f^fi booty which God hath granted thee,” on which Sale has 
obseWed ih a note, “ It is said, therefore, that the women slaves which he 
should buy are not included in this grant.” Sale’s Koran, vol.II, page 28 !• 
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privileges which are denied to the rotaries of his religion. 
Without further comment 1 leave the reader to judge of 
the animus which dictated the misquotation. 

Of those who can legally be ealled slaves but few at 
present exist. In the ordinary acceptation of the term, 
all persons are counted slaves who may have been sold 
by their parents in a time of scarcity, and this class is 
very numerous. Thousands are at this moment living in 
a state of hopeless and contented, though unauthorized, 
bondage. That the illegality of this state of things should 
be known is certainly desirable. The law may interpose 
its authority in cases of peculiar hardship and cruelty. 
I believe, however, it will be found, that there is little 
moral necessity for such interposition. In India (gene- 
rally speaking) between a slave and a free servant there 
is no distinction but in the name, and in the superior in- 
dulgences enjoyed by the former : he is exempt from 
the common cares of providing for himself and family : 
his master has an obvious interest in treating him with 
lenity, and the easy performance of the ordinary house- 
hold duties is all that is exacted in return. The impor- 
tation of slaves by sea has been prohibited, and human 
beings, it may be hoped, have, in this quarter of the 
world, ceased to be commodities of merchandize. The 
sales of children, which do take place, are (setting aside 
the fact of their illegality) devoid of all the disgusting 
features which characterize the Slave Trade : they are 
not occasioned by the Auri sacra fames, but by .absolute 
physical hunger and starvation; and the morality must 
be rigid indeed, which would condemn as criminal, the 
act of a parent parting with a child, under circumstances 
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wHch tender sacnfice indigpeasable to the preseira^ 

Slaves, ia the legal acceptation of the term, are cer* 
toinly considered merely as things : they are subject^ as 
other property^ to the common Law of Inheritance; and 
they cannot be manumitted to the pr^udice of heirs or 
creditors they may, by spedal licence, be allowed ta 
trade, but, generally speakings they have no civil rights 
or capacities. 

The; rules relative to endowments are worthy of at- 
tention: under the existing regulations, it is true, that 
a check has been put to appropriations of land for pious 
purposes ; but there still remain many ancient endow- 


• Since wnting the above I have met with aome observations of 
Mr. H, T. Qolebrpoke in the third volume of Mr. Harington’s Analysis, 
pages 745 and 747, which so fully justify the opinion I have ventured to 
express, that I cannot resist the gratification of quoting them here, In- 
deed, throughout India, the relation of master and slave appears to im^ 
pose the duty of protection and cherishment on the master, as much 
as that of fidelity and obedience on the slave : and their mutual conduct 
is consistent with the sense of such an obligation ; since it is marked 
with gentleness and indulgence on the one side, and with zeal and loy- 
alty on the other. During a famine, or a dearth, parents have been 
known to sell their children for prices so very inconsiderable, and little 
more than nominal, that they may, in frequent instances, have credit 
for abetter motive than that of momentaAly relieving their own neces- 
sities, namely, the saving of their children’s lives, by interesting in their 
preservation persons able to provide nourishment for them. The same 
feeling is often the motive for selling children, when particular circum- 
stances of distress, instead of a general dearth, disable the parent from 
supporting them: There is no reason to believe thstt they are ever sold 
fre^ mere avaxice, and want of i^tural afiection in the par^t: the 
known character of the people, and proved disposition in all the domes- 
tic relatknuf, ^ust exempt them from the suspicion of such conduct : 
but the preesure of want alone compela the sale, whether the immediate 
impulse be consideration for the chUd, or desire of personal relief/' 
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scattered over different parts of India, which the 
liberality of the British Government has permitted to 
continue devoted to the pwposes designed by their 
founders- The authority which the State has reserved 
to itself over these institutions is merely intended for the 
purposes of preservation, and is consistent with what the 
Moohnmmudan Law itself permitted to the ruling power.* 

The rules relative to debtors, in general, are extremely 
lenient: perhaps the most prominent instance of this,., 
which can be cited, is the case of several persons con- 
tracting a joint obligation in fiavour of another. As the 
principles of the Moohummudan Code exactly coincide 
with those of the Civil Law, I cannot exemplify the 
rules on the subject more effectually thau by extracting 
the following passage from Pothier, “ Solidity may be 
stipulated in all contracts of whatever kind ; but regu- 
larly, it ought to be expressed; if it is not, when several 
persons have contracted an obligation in favour of another,, 
each is presumed to have contracted as to his own part. 
And this is confirmed by Justinian in the Novel (99). 
The reason is, that the interpretation of obligations is 
made, in cases of doubt, in favour of debtors, as has been. 
shewn elsewhere. According to this principle, where an 
estate belonged to four proprietors, and three of them, 
sold it in solido, and promised to procure a ratification hy 
the fourth proprietor, it was adjusted that the fourth, by 
ratifying the sale, was not to be considered as having sold 
in solido with the others: for, although the three had 
promised . that he should acqpde to the contract of sale, 

* See Prin. Endowments, pages 69; 70 &71, and Regnbtion 
I'SIO, for the due appsopriation of 'die rents and produce of lands granted 
orthe support of mosques, temples, colleges, aod other purposes, &c. 

f 
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it was not expressed that he should accede in 
Numerous other examples might be adduced to show 
that the Law leans entirely in favour of those against 
whom a cMm may be made, and who may have commit- 
ted no wilful wrong. This system, if not in all cases re- 
concileable with strict justice, is at least captivating, 
from the apparent benevolence of the motives by which it 
is governed. 

The rules relative to the pursuit of remedies by action 
do not seem to reguire particular comment. Superseded 
as they have been by the Regulations of Government, 
they are now rather matter of curiosity than utility. 
Their provisions more nearly assimilate to those of the 
Civil Law than our own. Thus, the oath of the parties, 
or their refusal to swear, constitutes one mode of arri- 
ving at judgment, in default of better evidence.-f A 
defendant may plead the general issue, and at the same 
time adduce special matter to evade the plaintiff’s claim. 
If the special matter, so pleaded be such, that, by the 
failure to provig it, the claim of the plaintiff would not be 
established, the onus prohandi does not rest with the 
defendant ; although, by the proof of it, the claim of the 
plaintiff would fall to the ground, for it is a maxim, that, 
“ ei tncumbk probatio qui dicit non qui negat"\ But 


* Vol. I, page 147. 

+ lo speaking of the defects of the Common Law, Mr. J-ustice Black- 
stone observes, “ The principal defects seem to be, first, the want of 
a complete discovery by the oadi of the parties. This each of them ia 
now entitled to have by going |)p'cmgh the expence and circuity of a 
court of equity : and therefore it is sometimes had by consent, even in 
tha courts of law.” Vol. 3, page 381. 
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"where theepedal plea is such, that, bfy the failure to prove 
it, the claim of the plaiutiff would be establifihed, the onus 
probandi rests with the defeudaut. ;As if, in case of a 
debt upon.coatract, the defendaiut were to plead ‘‘nihil 
debet," and at the same time to alledge the poverty of the 
plaintiff to have been such as to be incompatible with 
his demand. Here, if he failed to prove the latter alle- 
gation^ the claim of the plaintiff would nevertheless re- 
main to be provedi and, to put the defendant therefore to 
the proof of it would be mere waste of time. But if he 
were to plead “ solvit ad diem ” the orttajoroiaUdi would 
rest with him, because here, on failure of proof, the claim 
of the plaintiff would be established. 

It is a general rule, that no claim is admissible which is 
repugnant to a former admission of the claimant, and 
which cannot consistently stand with such admission ; for 
instance, a person having admitted that a certain article 
was the property of another, cannot afterwards claim 
such article on the plea of his having purchased it at a pe- 
riod antecedent to that of his having made the admission; 
nor can a person, having adduced a claim to property, 
either in virtue of purchase or of inheritance, subse- 
quently claim the same property in virtue of alledged 
gift, though if the claim in virtue of gift haul been prior 
in point of date, a subsequent claim, either of purchase 
or of inheritance, would have been maintainable.* 

* As 1 did not deem the points of Mohummndan Law^ contained in 
Uiis and the following passages, to be of smoh promhaent importance 
as to Warrant their admission among«||l]8e principles^ tho authorities for 
^hich have, been separately laid down, I think better to cite, as 1 go 
along, the original text, and the following extracts frmn the 
i-Jffummadee and other works, will serve to g^ow that the doctrines 
here laid down are conformable to the lawpf which 1 am titatmg; 
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If k.petson claim the |>rdpri'etary‘ right to ahy thing> 
apecifying a 4atoe frofili which his ri^t begtia to aOCrue, 
awi the party ih possessioh plead iwoprietary tight in vir- 
riie of purchase, also epecifying a date from tridch hiS 
ri^t began to accrtie, for instance. If A sue Bfor a house 
in the possession of fi, bating that he (A) acquired the 
right to it a year ago, and B adduce evidence to prove 
that he purchased it fidra C two years ago, this evidence 
will not avail B, because he merely stands in the place 
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f>{ whos^ proprietaty right to tho house it is necessary 
tto prove before the transit can ivoqi^ validity; and 
inasmuch as the possession of the purchaser reste oa the 
same title as that of the sellei::* the case is the simem if A 
had sued C ori^ally; in which case the evidence of A 
would have been entitled to preference.; it being a maxim 
in law, that evidence is wanting to prove a ngfat not primi 
/ac/e apparent, and betwe^ the person in possession and 
the person out of possession, the evidence of the latter is 
entitled to preference, his title not being pri?»d fade the 
more, apparent. This rule is universally admitted to 
apply if A and B had not specified dates, or if they 
had specified the same date ; but if they spedfied dif> 
ferent dates the evidence of the claimant who as* 
serts the prior date should, according to one opinion, 
be received in preference, whether he be in or out of 
possession.* If C claim property in the possession of B, 
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■wfeich lie (B) had purchased from A, alledgiag that A had 
previously farmed or pawn^ it to iiim, no action vrill 
lie agamst B until G produce A, and prove his assertion 
against him ; and if A bring an action against B for pro- 
perty in the possession of the latter, and B plead that 
the property belongs to C from whom he had received it 
in pledge or the like, this is a sufficient answer to the 
claim; butif A’s claim be founded on any act done by 
B, for instance, if he ailed ge that B had stolen or usurped 
the. property, it is not sufficient that B plead his having 
obtained the property from a third person, .because here 
a specific act is alledged, independently of the question 
of proprietary right, which is quite distinct; for a person 
not in possession might be charged with it, whereas, in 
a claim of proprietary right, an action against the party 
in possession alone is maintainable. * If A sue B for pro- 
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perty, of which B is in possession, and B reply that he 
had purchased it from A himself, ansdogy would suggest 
that B be immediately dispossessed of the property, be- 
cause he admits the fact of the property having belonged 
to A, and adduces a new claim by purchase on his own ac- 
count; but by a more favourable construction (which is 
always preferred to analogy) the rule of practice is, that 
B sliould be continued in possession for three days, on 
security, to enable him to adduce proof ef his allegation.* 
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1 »eiiig »)iied for « amwGX tibat h# Qwe» 
itf bQt tltat it waft coatractftd m gftmldiag, or by other 
ualawful oieansi hiist evideocft totbiaptea should be re- 
ceived, if be have a»y, «id if behave no evidence, hia 
denizen oadt dioeld be credited, because hia admiasion 
of d« debt was cou|ded with a plea which avoided it-* 
la the case of any specific article claimed from the estate 
of a perftoiL deceased, oim of the heirs may defend the 
suit;, but not if the specific article claimed be not in the 
possessHjtt of the heir against whom the action is brought. 
It is difierent in the case of a debt, as in such case one 
heir may defend the suit, even though he may have no 
assets in his handa.! If a person having sold scmie 
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pTfUp&ttf 4wini to nnemd \he 

contract, on ^ fiica of Ml' liof haiisig been audio* 
rized to ms^c i<^ Ilia claim ia inadmiiaibte; because 
the fact of jbia havtbf entered into tbe contract is 
proof against him of bis admiasiott* V&dieK' idial: the 
property was bis own, or thatbehad' due aai&brirty lo 
make the sale, and, under sUeh carcumetasoss,^ M cannot 
be permitted to adduce evidence which would be osepugr 
nant to his own admissioh ; nor can he pbt the defendayot 
to his oath in this case, if he bare no evidence,' because 
the taking of evidence, on the part of the plaintiff,! :and the 
administration of w oath to a defendant, are consequent 
to the admissibility of a claiinv but the claim itself is in 
this instance inadmissible.* in cases of deposit, gene* 
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rally, where' there is a d%>ute either about the restoratioft 
or the loss of the article deposited, the presumption is in 
favour of the depositary, and his assertion and the evi- 
dence adduced by him are entitled to preference in mat- 
ters simply of trust, where no responsibility would be 
incurred in the event of the proof of the allegation ; but 
if the allegation be of such a nature as would leave res- 
ponsibility attaching to the depositary, notwithstanding 
the proof of the plea, the evidence which he adduces for 
his own acquittance should be preferred, but not his 
assertion; for instance, where there is no evidence, if a 
depositary were to plead that he had returned the deposit 
by a member of his own family, his assertion on oath 
should be credited, but not if he pleaded that he returned 
it by a stranger; because, it is lawful for a depositary to 
entrust a deposit to the members of his own family, but 
•not to strangers. * If the proprietor of a deposit desire 
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the depositary tft'deliyer it to his (the proprietor’s)' 
ther, and on the brother coming to take it accordingly, 
the depositary tell him to come agaih'for the purpose of 
receiving it, and on the brother’s return /be tell him' that 
the property was lost before he came for it the first time, 
the presumption will be against the d^msitary, ' and he 
will be responsible for the value of the deposit, from the 
manifest inconsistency of the latter assertion. If the 
proprietor of a deposit desire the depositary to deliver 
it to a third person, and the depositary assert that he had 
done so, the person specified, and the proprietor both 
denying his assertion, the presumption will be in favour 
of the depositary, and his assertion on oath is to be cre- 
dited; but the third person is nevertheless not to be held 
responsible. If, however, the proprietor deny having 
desired that the property should be delivered to a third 
person, the presumption will be in his favour, his asser- 
tion on oath is to be credited, and the depositary should 
be held reponsible. So, also, if the third person admit 
having received the deposit, but state that he had lost it, 
and the proprietor deny having commissioned the third 
person to receive it, the presumption will be in, favour of 
the proprietor, and the depositary will be responsible ; 
nor will he have any remedy against the person to whom 
he delivered the deposit, unless that person had become 
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liteMty Ibr pQf^ 6 ise,«f lndeu«Kiftoffilioii;* If a cfedi* 
send a third petsdA tohis debte^r tn t^ceive thefamoomt 
«f tile debt dde te hitfi, eutd the i»eis@ng«f having feali 2 ed 
the fhhn the debtof^ Pledge he had paid 

it over the creditor^ aiei the credltsbr deny having received 
thfe antount^. in this ea4e the ptesutnptinn will be in fa* 
•vbnr of the messenger, whose assertion on ^th idiould be 
eredited, and the debtor should be treed ^om his obliga-^ 
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tidn ; but if the messenger, having received the amount 
from the debtor, ailedge diat he lost it on bis back 
to the creditor^ the loss will on tbedebtqr; iecause it 
was at his option to tnist or not to trust the .messenger 
sent by the creditor, whose property it cannot be said to 
be, until it come to handk?* If a person, with whmn pro* 
perty was left in deposit, assert that he gave it back to 
the proprietor at a certain place on a certain day, in this 
case it is not permitted to the proprietor to bring evi- 
dence that the depositary, on the day indicated, was not 
at the place where he alledged the re-delivery to have 
occurred ; but he may bring evidence to the fact of the 
depositary’s having acknowledged that he was at another 
place.f If a borrower and lender (of a herse for instance) 
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dispute as to the time for which it was to be lent, or the- 
place to which it was to go, or the burden which it was- 
te carry, ^he presumption is in favour of the lender, and 
his assertion on oath should be credited ; and if a bor- 
rower have used articles borrowed, in a certain way, and 
plead that he had the permission of the lender, who de- 
nies the assertion, in this case, also, the presumption is in 
favour of the lender, and the borrower will be answerable, 
for any damage sustained, unless he can adduce evidence 
to prove the permission of the lender.* 

If a person claim property, on the plea that he had de- 
posited it with another, and the defendant deny having 
the deposit, and the claimant afterwards adduce evidence 
to prove that he had actually deposited the property 
with the defendant, it is still open to the defendant 
to plead that the deposit was destroyed or returned i 
because these two pleas can both consistently stand, 
but he cannot plead under such circumstances that he 
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ftever received the deposit, as that would contradict 
what had already been proved.* The answer of a de- 
fendant, though proved, may be repelled in certain cases 
by the rejoinder of the plaintiff; for instance, if a per- 
son sue another for a debt, and the defendant plead 
that the plaintiff had remitted it, and prove such plea, 
and the plaintiff subsequently bring forward evidence 
to prove that the defendant acknowledged the debt, 
he will be compelled to pay, if he made no mention of 
the acknowledgment in his answer, as then the remission 
may be presumed to have been made on account of ano- 
ther debt; but it is sufficient for a defendant to prove that 
the plaintiff, who claims property in his (the defendant’s) 
possession, had solicited the gift of such property. f 
Similarity of hand*writing is not much respected as 
evidence ; for instance, if a man sue another for a debt, 
producing a written acknowledgment, which the defen- 
dant denies, the claim should not be adjudged on proof 
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of ^iiaiUltude of hand- writing, but if the defendant admit 
his hand-wriling, but deny all knowledge of the con- 
tents of the ^cument, he should not be credited, sup- 
posing the tenor of the writing to be pUaa, familiar, 
and such as is . used in epistolary correspondence. The 
defendant will also be responsible, if the document be 
drawn up in legal form, such as a bond or other obliga- 
tion, and if be called persons to witness that he had 
signed to the declaration therein contained. If a man 
execute a dpeupient in the presence of others, and read it 
to them, they are competent to bear evidence against the 
obligor, whether, he desired them to be witnesses or not ; 
but even though desired, they are not competent wit- 
nesses, if they are ignorant of the contents of the docu- 
ment. It is a general rule that the entries in bankers 
books should be received as good evidence.* 
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These specimens will suffice, as a general outline' of the 
Moohummudan -Law of pleadings and evi^^ce, to show 
that its principles are consistent with equity and good 
sense. It will be seen that its rules are in unison with 
those of the most approved systems of jurisprudence, 
and that, that most equitable of all maxims “ mdior est 
conditio defendentis" receives its due consideration. Their 
preference of male to female evidence (which by the bye 
is not peculiar to this code*) and other irrational distinc- 
tions are, of course, not attended to ia.^ the practice of 
our Courts. 

I shall conclude these remarks with a few observations 
on the Moohummudan Law of bailment; and first of that 
description of bailment which is termed deposit. This is 
defined to be the delivery of property to another for the 
purpose of preservation ; which property becomes a trust 
in the hands of the bailee, who is not responsible in case 
of loss.-j" The reason of the rule in favour of depositaries 
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* The testimony of women is always received when it is necessary ^ i. e. 
when the fact cannot be proved witliout them ; and it is seldom admitted 
where other wltnessess can be had. — Erskine’s Principles of the Scottish 
Law, page 475. 

t This definition nearly agrees with that of the Civil Law 
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h t3ins giveD m the Futatoa-i'Htmnuxdet, His tJOfdeiv 
tekii^ to pi||perT>e the property for tbJb proprietor is a 
gratuitoos a£t of kindness^ wkdeh should not involve 
responsibility j and although the permitting a loss which 
can be avoided, certainly implies a deficiency of caution, 
yet, en^e excaatrption from culpability is not necessary, 
in this iitstance, as it is in a contract mutuaUy beneficial.* 
This however is the general rule, to which there are 
undoubtedly exceptions. A depositary cannot legally 
entrust the deposit to the cure of a stranger: He should 
not retain it after the proprietor has required him to- 
deliver it up. He should not fraudulently deny his pos- 

j c/Vk «iui ^ 5 

' Depoaitnm esi qnod ctwrtodtendmm alicni datum «st. — ^Pandect. Jus- 
tin* lib. xri, tit. iii. cuip® autem nomine, id est desidim ae negagenti®, 
non tenetur. Inst lib* 3y tit xv, §§ iii. 
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Consondt quod ait Ul^ianus* * Nunc ridendum est quid vcniat in 
^inn^pdati actionem ; utfum dolus an et culpa, an vero et omne pericu- 
luHiv Et quidem in contractibus interdum dolum solum ; interdum et 
culpam pr«stamus. “Dolum in deposito ; nam quia nulla utilitas cjua 
▼ersatur apud quern deponitur, merito dolus pr®statur solus ; nisi forte 
ctmarces accessit. — Justin. Dig. lib. aiii, tit. vi, sec. xii. 
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nessiott of it. or dux it vith }m owa- pro^^erty so that it 
becomes uadistisguisbable, Dor eliot^ he it|aasgpress his 
authority by raakiug benefici^ use of the prop^ty depo- 
sited.* In all these iastsuiees he wiU he respomtible for 
any loss that may accrue. A depositary will also be 
considered guilty of transgression if, haring been forbid- 
den so to do, he carry the deposit cm a journey, cur if he 
VDnecessartly tkke it to a place where dut^r may 
be apprehended; and, even though tfae-paroprietor may 
not have forbidden ^le removal of the deposit, if it bo 
of such a nature as that its carriage would be attended 
with expence. In all these cases he is held responsible.:^ 
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These provisions nearly correspond with three of the six species of 
deceit enumerated in the Code of Justinian^** De variis speciebus doli 
ex quibus actio deposHi nascitur. Pritna xpecies ; si deposit^m non 
reddatur statim. Secunda ; si reddatur res dolo depositarii deterior facta. 
Quinta: si dolo depositarius rcra habere desierit. Lib. xvi, tit. 3, s. 2. 
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Gross nogiigence also induces responsibility, but in 
order to ascertain what constitutes such negligence, the 
customs of the place at which the transaction occurred 
should be taken into consideration. For instance, the 
case was put of a depositary, who, having placed the 
deposit in the chamber of an inn, to which there was a 
common court-yard, went out, having fastened the door 
with a string, but not having locked it. In his absence 
the deposit was stolen. Here, in order to determine 
whether the depositary should or should not be responsi- 
ble, it must be ascertained whether the mode of securing 
the door, which he adopted, was considered generally safe 
at the place, or whether it was usual to lock the door.* 
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The above rules are equally applicable to every des- 
eription of bailee, with the exception of that relative to 
the removal of the property bailed, which does not ap- 
ply strictly to carriers. 

Hire or locatio, is, according to the Moohummudan Law, 
defined to be a contract of usufruct fora return.* ""A 
contract of hire is not valid unless both the usufruct and 
the hire be particularly known and specified. What- 
ever is lawful as a price, is lawful also as a recompense 
in hire ; because the recompense is a price paid for the 
usufruct, and is therefore analogous to the price of an 
article purchased. The extent of usufruct may be de- 
fined by fixing a term ; as in the hire of a house for the 
purpose of residence, or the hire of land for the purpose 
of cultivation, A contract of hire, therefore, stipulated 
fora certain term, to whatever extent, is valid; because 
upon the term being known, the extent of the usufruct 
for that term is also known. Usufruct may also be as- 
certained by a specification of work, as where a person 
hires another to dye or sew cloth for him, or an animal for 
thf purpose of carrying a certain burden, or of riding upon 
it a certain distance. Usufruct may also be ascertained 
by specification and pointed reference ; as where a person 
hires another to carry such a particular load to such a par- 
ticular place:” In these examples we find the three sub- 
divisions of this bailment, as laid down by Sir Wm. 
Jones, the locatio conductio rei; the locatio operis faciendi 


4>ac * 

Locatio conductio est contractus, quo de re fruend§l, yel faciendi, 
pro certo precio convenit. Pand, Justin, lib, xix, tit. ii. 
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aad the leeatid mercium vehendarum. Widi respect te the 
first subdivision, I cannot find that the Moohummodan 
Law makes any distinction between the respmisibiUty of 
an hirer and that of a bbrrower. ' But with respect to the 
two last, the distinction laid down by Sir Wm. Jones, 
that where skill is required, as well as care, in performing 
the work undertaken, the bailee for Aire must be supposed 
to have engaged himself for a due application of the art, 
and the distinction between common carriers and other 
individuals seem to have been adopted also by the Moo- 
huihmudan Law. Thus, if a thing perish in the hands of 
a common carrier, while performing his work, he is res- 
ponsible ; but not otherwise :* so also, if a taylor, in the ex- 
ercise of his trade, spoil the cloth entrusted to him, he will 
be responsible for the value of it;f but if it be damaged or 
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The first of these examples seems to coincide with the doctrine of 
Ulpian, as laid down in the Pandects, and the second to oppose it ; 

Si qwis vitulos pascendos, vel tarcienduin quid poliendum ve conduxit 
culpam eum prsestare debere, at quod iraperitid peccavit ; culpam esse. 
Qwiplie ut af tifex (toquit) condimti’’ Lib* xix, de loc.ocm. 

Si fuUo vestimenta polienda acceperit, eaque mure# roserkti ex 
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lost, not by meaooconoected with the exercise of his trade, 
the taylor would not be held responsible; thus, for in- 
stance;, though the cloth was stolen from his house, at a 
period subsequent even to the day on which he had en- 
gaged to redeliver it, no respoasibility will attach to him, 

“ Actions against mandataries,” Sir William /ones 
observes, are indeed very uncommon, for a reason not 
extremely flattering to human nature; because it is very 
uncommon to undertake any oflice of trouble without com-^ 
pensation.” This reason, I fear, loses none of its weight 
among the orientals, and I have not met with any provi- 
sions, in their law books, which suppose the possibility 
of such an undertaking. 

On the subject of that species of bailment which is 
termed commodatum or loan for use, 1 do not find that there 
is much difference of opinion between the Moohummudan 
and the Roman or the English laws.* The definition 
given of it in the Shurhiviqaya, and in the Digest of Jus- 
tinian is the same; except that, agreeably to the former 
law, I do not find that any slighter degree of negligence 
imposes greater responsibility on a borrower than on a 
hirer or a depositary, f If a person borrow an animal 

locato teuetur quia debuit ab hac re cavere, Et si pallium fullo per- 
mutaverit et alii alterius dederit; ex locato actione tenebitur etiamsi 
ignarus fecerit. 

Cotnmodatum eat contractus quo res gratis uteuda datur ad tempiis. 
Lib. xiii, tit, vL 
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. A Icma U a aad if it perish without transgreMeB {on the put 

bCthe borrower) he is not responsible. 
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from anolher, without any specification of time or places 
or of the burthen which it is to carry, the borrower may 
take it wheresoever he pleases, and load it with whatever 
he thinks proper. jf 

If the conjecture of Sir Wiliiam Jones be correct, the 
Moohummudan Law agrees with the 'Mosaic in its pro- 
visions relative to the responsibility attached to a bor- 
rower, who is responsible in case of loss, should he at the 
time be out of sight of the thing borrowed.* For in- 
stance, if a person borrow a horse and enter a house> 
leaving the horse in the street so as to lose sight of it, 
and it be lost, the borrower will be responsible for its va- 
lue. •j' This species of loan also is distinguished from the 
mutuum or loan for use ; J in which species of bailment, 

• “ By the Law of Moses, as it is commonly translated, a remarkable 
distinction was made between the loss of borrowed cattle or goods^ 
happening in the absence^ or the •presence of the owner : for, says the 
divine legislator, if a man borrow aught of his neighbour, and it be 
hurt or die, the owner thereof not being with it, he shall surely make it 
good ; but if the owner thereof be with it, he shall not make it good 
now it is by no means certain, that the original word signifies the owner^ 
for it may signify the possessor, and the law may import, that the bor- 
rower ought not to lose sight, when he can possibly avoid it, of the 

thing borrowed/' ^ 
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I I call it after the Frefich lawyers, loan for use, to distinguish it from 
this loan for consumption, or the mutuum of the Romans ; by which is 
understood the lending of mbney,wine, corn, and other things that may 
be vailued by number, weight, or meastire, and are to be restored only 
in equal value or quantity.— Law of Bailments. 
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Pignus est jus^ cr^ditori in re constitutuiQ quo. licet eiilliim possidere 
in securitatem debit!; eamqne di^abere^ ut ex pretio debitum con- 
nequatur. Pand. Justin. Ub. x?c, Depignoribus, &«?. 
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ccuxts^tf, iie the chre of it, or resign it in trust, to 

QtiiBt^o.is;not of Ms famity, he becomes the security. “ If 
» pay^ee commit any transgression, with respect to the 
pledge, Ise nnist nmke;Yeparation to the whole amount of 
the Tfiiw ; 'in the. same manner as in a of usurpation ; 
for the, amount in which the value dF the pledge exceeds 
the debt is a trust; and, a transgression with respect tea 
trust, renders the person who commits it liable to make 
ipomplete reparation. * .A pledge is insured in the pos- 
session of <he pawnee to whatever is the smallest amount 
the debt of the pawnee, or the value the pledge bore at 
the time of its being deposited. Thus, if a pledge, equi- 
valent to the amount of the debt, perish in the pawnee s 
hands, his claim -is rendered void, and he thereby, as it 
were, obtains a complete payment. If, on the contrary, 
the talue of the pledge exceed the amount of the debt, 
the excess is in that case considered as a trust, and the 
whole of the pawnee’s claim is annulled, on account of 
the decay of that part of the pledge which is equivalent 
to the amount thereof; and the.remainder (the excess), as 
being held in trust, is not liable to be compensated for, 
and consequently the pawner sustains the loss of it. If, 
on the other, hand, the value of the pled§e be less than 
the debt, the puwnee forfeits that part of his claim only 
which isequfd to the value of the pledge, and the balance, 
or excess, must be paid to him by the pawner. ”f 
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From tiie <above:obseriralkii^ lie seen that simple 

depositaries and* mandataries, 

are resptmsilde ' only?* 
negligence, /the lordsev 
junctions "G^^tllei#aitorfdfl ttlm^^osBaIil^^ exp<^iii^ die 
property bailed t#(£ltigctf in reftlsing to deliver up pos- 
session of it; in emSEfiding the care erf itto astmnger, or 
other overt acts <rf«' similar nature which imply wilful 
wrong; the latter in that total deficiency of care, whicJif 
amounts to gross negligence, and which tnus# be judged 
of according to the circumstancessof each case ; that a 
borrower for use, and a hirer (regarding whom the law 
is the same), are responsible under similar circumstances, 
with this aditional provision^ that, in the case of hired or 
borrowed cattle, the bailee will be responsible, if, at the 
time of their being lost, they were out of his sight, this 
being prin^ facie evidence of gross negligence ; that 
persons hired to perform any work, or to carry goods 
from one place to another, will be responsible under simn 
lar circumstances, with this additional provision, that, in 
the case of professional workmen and common carriers, 
if damage or loss accrue to the property bailed, in the 
exercise of their Vocation, it will be attributed to gross 
neglig'ence y tfhat a pawnee is answerable, under similar 
circumstances, for the whole value of the pledge; that 
if the pledge be lost by any means, his debt is extin- 
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it the firopert^' lihwneff e^al or exceed it in 
▼Mtftr; a^'d that si bStrower for cd'h^unij^tioiiis' an^CriWe 
.‘ dt fill <• ' 

' "NS# I cinhot ifelp* heiifi of 'opinion ^aithe whole of 
this d#6Mhe is iiodsiSt^ht with reasod and good sense. 
Thfe la#, Sil^iddowh by Sit Wm. Jones, i4, thiii “ apaw* 
“iSfee shall not be discharged, if the pawn be sinlply stolen 
from him, biit if iiebe forcibly robbed -of it, MtHoiit his 
/kult, his debt shall hot be extih^'ii^ed!; He admits that 
fhis spedifeil' of bailment is beneficial to the jpifltchce by se- 
coilng the payment ‘of his debt, and to the pawner by 
procuring Him credit. In other words, the contract is 
ntnfdally and reciprocally advantageous. Surely then the 
coiitracting parties ought each to be subjected to the 
Aftthe liabilities, and it ought to follow, as a necessary 
-consequence, that if, the borrower was robbed of the 
money, the pawnee should lose his debt. This, however, 
« Jf^do not find to be any where admitted. The reason of 
the rule in favour of the pawnee seems to be the same as 
that which is asrigned for making a distinction between 
the borrower for use and the borrower for consnniption, 
and rendering the latter liable in a case where the former 
is hot ; which is, that when money, mid other things ca^ 
pable of valuation by number, weight, or measure, are 
lent for consumption, they are to be restored only iu 
equal value or quantity; and these things, say the civi- 
lians, munquamperaint :* whereas, in loans for use, the arti- 


* IRatio diapariUtisi ast qiiod;, qut rem utendam. accipit ejus rei in 
. specie debitor est: ^rropbli^tio ektinguitur rei debitee interitu. At 
is qui hammum accent noa nammirin quos accepit in specie debitor 
est, «ed et qii^dtatis q«« nunqiuaa pSrennt. — ^Note to Fand. 

Justia. DC iwtidiisComsiodah dicectii. 
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clei ire to be re-delivered speci&ally, tatA therefore the 
•ovi^er must abide the loss if they perish through inevita- 
ble accident. Now the argument seems rath^ more 
specious than solid. Would it not be more equitablei as 
the specific things cannot be re -delivered, to cause their 
value to be restored ? By the opposite doctrine this ap- 
parent anomaly is introduced, that a borrower: for use, 
who has the entire -and exclusive benefit of the articles 
borrowed, shall not.be responsible for an accident, whidh, 
occurring with a pawnor (Who is only a participator with 
the pawnee in the benefit of the transaction) would render 
him answerable. Suppose the case of a man who, having 
five pieces of money which (as being the gift of arelation, 
or from any other cause) he is unwilling'to exchange, were 
to borrow five pieces from anothef individual and to leave 
his own five with the lender in pledge, and both the pawnor 
and pawnee were to be robbed of the mpney borrowed and 
the money pledged in the same night, does it not appear 
rather hard^that the pawnor (who perhaps derived the 
least benefit from the transaction) should be subjected’ to 
the entire loss? The following case has been cited by Sir 
Wm. Jones; “ Zaid had left with Amru divers goods in 
pledge for a certain sum of money, and some rttffiam hav- 
ing entered the house of Amru took away his own goods 
together with those pawned by Zaid. And the question 
was, whether, «ncc the debt became extinct by the toss of the 
piedge, and since the goods pawned exceeded in value the 
amount of the debt, Zaid coxxld legally demand the balance 
of Amru. To which ?^uestion the great law Cfficer of the 
Othman court answered, with the b|ef!ty usual on such 
occasions, Olmaz, it cannot be.” Upon this Sir Wm. Jones 
observes, “ we must necessarily suppose that the Turks 
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are wholly, unacquiaiated with the imperial law^i^By* 
zantiam> and that their own rulea are repugnant:^w|taral 
jastice. I' Now it is, obviously, to the question 
objection is made, and not to the answer, wh^ ta inda^s 
bitably right, as far as it goes. But whi|i^prthe 
nancy to natuiiaJ justice in 

ej^tinpt^^ihe loss of the pledge be ,,mo _ 

repugnant to justice to make 

which he had already given mo|o,^^|a*^il$atisfactm 
And where is the hardshi]^ suswn0^ by the lender ? 
According to the doctrine contained in the law of bail- 
ments; if the lender had retained his money, and had 
derived no benefit from putting it out to interest on good 
security, he would have suffered damnum ahsqm injuria ; 
but hiving derived such benefit, he can come upon the 
borrower, who derived only equal, perhaps npt so great 
benefi*t from the transaction. This would indeed be 
inconsistent, and, in my humble judgment, not easily 
recOncileable with natural justice.* I should apprehend 


* I find the following passage in the law of bailments, “ It may be right 
also to mention that the distinction before taken, in regard to loanSy 
between an obligation to restore^ the specific things, and a power, or 
necessity of returning others equal in value ^ holds good likewise in 
the contracts of hiring and depositing : in the first case it is a regular 
hailmenf, in the second it becomes a debL Thus, according to Al- 
fenus in his famous law, on which the judicious Bynkershoek has 
learnedly commented, If an ingot of sil¥^ be delivered to a silver- 
smith to make an urn, the whole property is, transferred, and the 
employer is only a creditor of metai equally Valuahle; which ihe 
workman engages to pay jn a certain skapo: the smith may conse- 
quently apply it to his own use ; but if it perish, even by unavoidable 
mischance Or irresistible violence, he, as owner of it, ifiuSt abide the^ 4' 
loss, kid creditor muiit have his urn in due time: It would ^e 
otherwise, no doubt, it the edme silver, on account of its peculiar feie- / 
uess^ or any uncommon metal, accor^g to the whim of the owner^ 
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it is i%@t^.the usage in Turkey, as Sir Wm. Jones conjee* 
tures,*!to stipulate that “ amissiopignoris Uberet dehitoreni' 
such stip^tion being expressly declared by the Moo- 
hummu^au Law, null and void.* 

.As I Undertook to furnish a brief outline of the Moo- 
hummudan law of bailments I could have omitted 
that part of it which relates to pawnees. Th#!^octrine 
in questien^militates with that laid down in the law of 
bailments as expouh^^'^^by Sir Wm. Jones, and it is 
therefore not without considerable reluctance that I have 
treated of the subject ; but my fondness (which I am not 


were agreed to be specifically re-delivered in the form of a cup or a 
standish.*^ Now I must confess that 1 am dull enough not to see the 
justice of this law. It is true, that if the specific thing perish it can- 
not be restored, but where is the reason why the value ,of it should not 
be made good. The loss to the bailor is equal, perhaps greater, when 
the thing hailed is to be returned specifically ; and the culpability, i^ 
any, on the part of the bailee, is, in either case, the same. 

^ ^ r ^ y o y o y y y oy y y ^ y y o -^y oy 

JIa 5 ^ jj 

^ ^ ^ y y y y y O ® ^ y y ^ 

V y ^ y€^ y ^ m Qyy 

A pawnor and pawnee 9 |:ree that if the pledge be lost, its loss shall 
not be attended with any responsibility ; it shall not be so, but the 
debt becomes extinguished also. , If a person give a thing in pledge to 
another, and the pawnee say to the pawnor; I receive this thing on 
condition that, if it be lost, the loss.shatl not be attended with respon- 
sibility ; and the pawnee assent, the pledge is allowable, but the 
condition is void. Futawa-i-Hummadee, 
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a9h,9.i|aed to avow) for the Moosulmaun Law, induced me- 
to become its humble advocate in the present instance. 

Jn compiling the principles of law contained in this- 
work, I have had recourse to none but the most a.pproved 
authorities, and lhave appended to this work extracts 
jh^em the origin^ Arabic, to vouch for the accuracy of the 
^ have laid down.* 1 have taken care to note 
any difference of opinion which I have discovered 

ip these authorities. The precedents consist of lega.1 
expositions, which have been actually delivered in the 
seyersd courts of justice. I have selected such as appeared 
to me of the greatest importance, and those which seemed 
to embrace doctrinal points most likely to recur. With 
«. view to retain the sense, as far as practicable, 1 have 
l^tthem in the45riginal shape of question and reply ; and 
Aone have been admitted but such as appeared to me 


f I should observe, however, that I purposely avoided consulting; 
Dooks in the first instance, and this I did with a view of avoiding techni- 
calities as much as possible, and where my own knowledge or memory 
of the Jaw failed me, I generally had recourse to living authorities, re- 
ferring to books only for the purpose of verification. This will of course 
occasion considerable dissimilarity in the letter of the rules as they 
appear in the original and in my compilation, but their spirit I trust has 
been uniformly preserved. Another cause of dissimilarity is, that some 
of the principles here laid down are founded on the absence rather 
than the existence of rules. For instance, I have laid it down as a prin- 
ciple that there is no distinction between real and personal, nor between 
ancestrel and acquired property in the Moohummudan law of inheri- 
tance, and this is deduced from the invariable use in the original Arabic 
of the word which, includes all descriptions of property. The 

same observation is applicable to the doctrine laid down respecting 
primogouiture and a few other instances. 1 have moreover taken the 
liberty of introducing what I considered more apposite examples on 
the doctrine of successions, whenever 1 conceived that an improvement 
might be made to the illustrations adduced in the Sirajya or Shuretfeea^ 



Preliminary Remarks. 


Ixxiii 


(assisted by all the legal talent I could procure) to admit 
of no doubt as to their accuracy. 

By hazarding some of the preceding observations I am 
aware that, I may have subjected myself to the rigour 
of criticism, and, if inflicted, I shaU have no reason 
perhaps to complain. My only defence is, that the 
active occupations of an official life in India leave but 
little leisure for literary research ; that to cultivate the 
fields of science, or to mature the fiuits of reflection, 
undisturbed retirement is necessary ; and that no more 
than superficial knowledge and crude conceptions, on any 
subject unconnected with his immediate j^rofession, can 
be expected from a man of ordinary capacity, whose 
time is perpetually absorbed in the dry and distracting 
details of ministerial duty. 

I have no presentiment of fear, however, as to the re- 
ception which the following pages will meet with from 
the liberal ty and indulgence of the judicial officers for 
whose benefit they were chiefly intended ; and if this 
book should prove the means of averting one atom of 
wrong from those who sue for justice, or one moment of 
anviety from those who dispense the laws, I shall not 
consider unprofitable the time that has been occupied, 
and the labour that has been exerted. 
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PRINCIPUSS 


itlks^ flJAl 


RELATIVE TO 

INHERITANCE, CONTRACTS, AND 
MISCELLANEOUS SUBJECTS. 


CHAPTER L 

PRINCIPLES OF INHERITANCE; 

SECTION I. 

General Rules^ 

There is no distinction between real and personal. Property of 
nor between ancestrel and acquired property, in the heri^ie ^ 
Moohununudan Law of Inheritance. 


2. Primogeniture confers no superior right. All the Of Primoge- 
sons, whatever their number, inherit equally. 


3. The share of a daughter is half the share of a son. Of the right 
whenever they inherit .together... 


4. A will made in favour of ooe son, or of one heir. Of legacies in 
cannot take effect to the prejudice and without the con- 
sent of the other sons> or the other heirs. 


5. Debts are claimable before legacies,., and legacies. Of dabts and 
(which however cannot exceed one-third of the testator’s '®sacies. 
estate) must be paid before the inheritance is distributed. 

6. Slavery, homicide, difference of religion and dif- onuses of ex., 

ference of allegiance, exclude from inheritance. ciasion from 

7. But persons not professing the Moohummudan Exceptions, 
faith may be heirs to those of their own persuasion, and 
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General rules. 


in the case of persons who are of the Moohummudan 
faith, difference of sdlegiance does not exclude from 
inheritance. 

8. To the estate of a deceased person, a plurality of 
persons having different relations to the deceased, may 
succeed simultaneously, according to their respectively 
allotted shares, and inheritance may partly ascend line- 
ally, and partly descend lineally at the same time. 

Norii^htbyre- 9. The SOU of a person deceased shall not represent 

presentation. pcrson if he died before his father. He shall not 
stand in the same place as the deceased would have 
done had he been living, but shall be excluded from the 
inheritance, if he have a paternal uncle. For instance, 
A, B and C are grandfather, father and son. The fa- 
ther B dies in the life-time of the grandfather A. In 
this case the son C shall not take jure representatioms, 
but the estate will go to the other sons of A. 

Sons, son’s 10. Sons, son’s SOUS and their lineal descendants, in 

sons &c. have , , , , 

no specific ai- now low a degree soever, have no specific share as- 
to them : the general rule is that they take all 

■aryae’eording the property after the legal sharers are satisfied, unless 

of tbo othor there are daughters; in which case each daughter takes 
a share equal to half of what is taken by each son. 
For instance, where there are a father, a mother, a hus- 
band, a wife and daughters, but little remains as the 
portion of the sons ; but where there are no legal sharers 
nor daughters, the sons take the whole property. 

^umeratiOT 11. Parents, children, husband and wife must, in all 

of heirs not x i 

liable to ei- cases, get shares, whatever may be the number or de- 

heirs. 


Simulianeons 

of 


heirs. 


General Rule 
for the shares 


12. It is a gmieral rule that a brother shall take 


_T 


it is ■ 





Of Sharers and Residuafies. 3 

the case of brothers and sisters by the same mother 4)fbrotherii 
only, but by different fathers. , > 

13. The portions of those who are legal sharers only, Of sharers 
and not residuary heirs, can be: stated detenninately, 
but the portions receivable by those who are both 
sharers and residuaries cannot be stated gmerally, and 
must be adjusted with reference to each particular case. 

For instance, in the case of a husband and wife, who or sharors 
are sharers only, their portion of the inheritance is fixed duw^e^ra!^ 
for all cases that can occur ; but in the case of daugh- 
ters and sisters who are, under some circumstances, 
legal sharers, and under others residuaries, and in the 
case of fathers and grandfathers who are, under some 
circumstances, legal sharers only, and under others, re- 
siduaries also, the extent of their portions depends en- 
tirely upon the degree of relation of the other heirs and 
their number.* 


SECTION II. 

0/ Sharers and Residuaries. 

14. The widow, takes an eighth of her husband’s Share of tbo 
estate, where there are children or son’s children, how 

low soever, and a fourth where there are none. 

15. The husband takes a fourth of his wife’s share of iiie 

where there are children or son’s children, how low 
soever, and a moiety where there are none. 

16. Where there is no son and there is only one share of the 
daughter, she takes a moiety of the pro^^erty as her 

legal share. ** 


* Daughters without sons are legal sharers, and so are sisters without 

brothers, but with them they become merely resklnaries. Omiiid&theis 
and fathers with sons, son's sons, &c. are legal sharers, but, with daughters 
only, they are residiiaries, as well as legal ^^%rs. 
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Bhaieoftwo 

or«ore 

daughters. 


Share of the 
aoD^s daugh- 
ters. 


Of the same. 


Of the aanie* 


Of brothers 
and sisters. 


Of the same. 


Of the same. 


Of the same. 


Of Sharers and Rtsidmrtii^ 

17. Where there is bo and there are two or more ^ 
daughters^ they take two-thirds of the pn^erty as their 
legal share. 

18. Where there is no son, nor daughter, nor son's 
son, the son’s daughters take as the daughters, namely, 
a moiety is the legal share of one, and two-thirds of two 
or more. 

19. Where there is one daughter, the son’s daughters 
take a sixth, but where there are two or more daughters 
they take nothing. 

20. WTiere there is a son’s son, however, or a son’s 
grandson, the son’s daughters take a share equal to half 
of what is allotted to the grandson or great grandson. 

21. Brothers and sisters can never take any share of 
the property, where there is a son or son’s son, how low 
soever, or a father or grandfather.* 

22. Where there are uterine brothers, the sisters each 
take a share equal to half of what is taken by the bro- 
thers; and they being then residuaries, the amount of 
their shares varies according to circumstances. 

23. In default of sons, son’s sons, daughters and 
son’s daughters, where therO is only one sister and no 
uterine brother, she takes a moiety of the property. 

24. In default of sons, son’s sons, daughters and son’s 
daughters, where there «re two or more sisters and no 
uterine broths, they take two4hirds of the property. 

% 

* It if tbe orthodox o^lslimthst Sto^grtnctfiither excludes hrethrea of 

the whole blood endthosu by the seme lather only. Among the Schias, 
wrho adhere to the doctriiie of the two disciples, the contrary opinion is 
Mintahied. tenns ** gnad&ther'’ and ** gnmdniother^ are Intended 
to include all anceston, in whatever degree of ascent, between whom and 
the deoeaied no female interrenei. 
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S& Where there are daught^ or son’s daughters Of tbe same* 
and no brothers^ the sisters take what remains after the 
daughters or son’s daughters have realized their shares ; 
such residue being half, should there be only one 
daughter or son’s daughter, and one-third should there 
be two or more. 

26. A distinction is made between the two descrip- of half bro- 
lions of half brothers and half sisters. Half -brothers 

BlSteTB, 

and half sisters, who are by the same father only, can of those by 
never inherit a half brother’s estate while there are both aamefa- 

thcr only. 

brothers and sisters by the same father and mother, but of 
those by the same mother only, do inherit with brethren 

ther only. 

of the whole blood. 

27. Where there is only one sister by the same father Of half slaters 
and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take one- 

sixth as their legal shares. 

28. Where there are two or more sisters by the same of the aame. 
father and mother, the half sisters by the same father only, 
supposing them ta have no uterine brother, take nothing. 

29. Where however the half sisters by the same father of the *amo. 
only, have an uterine brother, they each take a share 

equal to half of what is allotted to him. 

30. Among brothers and sisters by the same mother Brother and 
only, difference of sex makes no distinction in the amount 

of the shares, contrary to the case of brothers and sis- jj ^ ^ 

ters by the same father, and mother, and brothers and the general 

sisters by the same father only ; but the general rule of 

a double share to the male applies to their issue. the male ap- 

plies to their 

issue. 

81. Where there is one broths by the same mother Qf ^ half bro. 
only, or one sister by the jame mother oi4yj his or her 



(5 Of Sharers and Residuaries. 

half sister by share is one-sixth, provided there are no children of 
ther!^^ ihe deceased nor son's children, nor father, nor grand- 
father, and where there are two or more children by the 
more. ° same mother only, their shaure is one-third. 


Of the father. 32. Where there is a son of the deceased, or son's son, 
how low soever, the father will take one-sixth. 

Of the mo- 83. Where there are children, or son's children, how 
ther. soever, or two or more brothers and sisters, the 

mother will take one-sixth. 


Of the same. 34. Where there are no children, nor son's children, 
and only one brother or sister, the mother will take one- 
third with a widow or a widower, if she have a grand- 
father to share with instead of a father ; but a third of 
the remainder only, after the shares of the widow or 
widower have been satisfied, if there be a father to 
share with her. 

Of tb^ grand- 35. Grandfathers can never take any share of the 
father. property where there is a father. 

Share of. 36. Where there is a son of the deceased or son^s son, 
how low soever, and no father, the grandfather will take 
one-sixth. 


Of the grand- 37. Grandmothers can never take any share of the 
mother. property where there is a mother, nor can paternal 
grandmothers inherit where there is a father. 


Of paternal 
female ances- 
tors. 

Exception. 


88. Paternal female ancestors of whatever degree of 
ascent are also excluded by the grandfather, except the 
father’s mother; she not being related through the 
grandfather. 


Share of 39. The share of a maternal grandmother is one-sixth, 
grandmothers.^^ the saune share belongs to the paternal grand- 
mother where there is no father. “ 
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Of distant kindred. 

). Two or three grandmothers being of equal degree, Of two or 
share the sixth equally. motheTs^“‘ 

41. But grandmothers who are nearer in degree to the The nearer ex. 
deceased, exclude those who are more distant. niore distant. 


42. A maternal grandfather and the motlicr of a ma- Of false ances- 
temal grandfather are not entitled to any specific share, 
they being termed false ancestors, and not included in 
the number of sharers or residuaries. 

SECTION III. 

Of distant kindred. 

f 43. Where there is no son, nor daughter, nor s 

sou, nor son’s daughter, however low in descent, nor fk- 

ther, nor grandfather, nor other lineal male ancestor, 

nor mother, nor mother’s mother, nor father’s mother, 

nor other lineal female ancestor, nor widow, nor husband, 

nor brother of the half or whole blood, nor sons, how Of the first 

low soever, of the brethren of the whole blood or of kiudre 1 

those by the same father only, nor sister of the half or 

whole blood, nor paternal uncle, nor paternal uncle’s 

son, how low soever, (all of whom arc termed either 

sharers or residuaries),* the daughter’s children and the 

children of the son’s daughters succeed; and they are 

termed the first class of distant kindred. 

44. In default of all those above enumerated, the Of the accond 
grandfathers and grandmothers of that description, who 


* Of the persons here enumerated the following males are legal 
sharers, namely, the father, the grandfather or other lineal male ancestor 
the husband and the brother of the half blood by the same mother onIy| 
and the following females, namely the daughter, the son's daughter, the 
widow, the mother, the grwidmother, the sister by the same father and 
mother, the sister by the father only and the sister by the same mother 
only The shares of these persons vary according to circumstances, land 
in particular instances some of them (as has been shown) are liable to ex- 
clusion altogether. The rest of the penoas enumerated are residuaries 
only, and have no specific sharei* 
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neither shsurers nor residuaries, succeed; and they 
are termed the second class of di$ta;Pst kindrei 

Of ^ tbinl 45 ^ In default the sister’s children, and the bro- 
ther’s daughters, and the sons of the brothers by the 
same mother only, succeed; and they are termed the 
third class of distant kindred. 

Of the fourth 4^. In their default the paternal aunts and uncles 
by the same mother only, and maternal uncles and aunts 
succeed; and they are termed the fourth class of distant 
kindred. 

Of their 47. In their default the cousins, that is, the children 

of paternal aunts and uncles by the same motlier only, 
and of maternal uncles and aunts succeed. 

Exception in 48. There is an exception to the above general rules, 

enfranchised relative to the succession of distant kindred after re- 
siduaries. If the estate to be inherited belonged to an 
enfranchised slave, his manumittor and the heirs of 
such manumittor inherit, in preference to the distant 
kindred of the deceased. 

Rules for the 49. The rule with regard to the succession of the 

the &8?dMs. first class of distant kindred is, that they take according 
to proximity of degree, and when equal, those who 
claim through an heir have a preference to those who 
claim through one not being an heir. For instance, 
the daughter of a son’s daughter and the son of a daugh- 
ter’s daughter are equidistant in degree from the an- 
editor; but the former shall be preferred, by reason of 
son's daughter being an heir, and the daughter’s 
idaughter not being an heir: if there should be a num- 
ber of these descendants of equal degree, and all on the 
same footing with respect to the persons through wfacmi 
thdy claim, but the sexes of the ancestors differ in any 
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stage of ascent the distribution will be made with refer- 
ence to such difference of sex ; regard being had to the 
stage at which the difference first appeared : for in- 
stance, the two daughters of the daughter of a daugh- 
ter's son will get twice as much as the two sons of a 
daughters daughter’s daughter; because one of the 
ancestors of the former was a male, whose portion is 
double that of a female,* 

50. The succession also, with regard to the second For ihe §ac. 
class of distant kindred, is regulated nearly in the same secoud dais? 
manner, by proximity, and by the condition and sex of 
the person through whom the succession is claimed 
when the claimants are related on the same side ; when 
the sides ot* relation differ, two-thirds go to the pater- 
nal, and one to the maternal side, without regard to 
the sex of the claimants.f 


51. The same rules apply with regard to the third as For the suc- 
to the first class of distant kindred ; for instance, the thW^clMs, 
brother’s son’s daughter and the sister’s daughter’s son 
are equidistant in degree from the ancestor; but the 
former shall be preferred by reason of the brother’s son 
being a residuary heir, and where they are equal in this 
respect the rule laid down for the first class is applica- 
ble to this. 


* The opinion of Aboo Yoosuf is that tvhere the claimants are on the 
same footing with respe^ct to the persons through whom they claim, re- 
gard should be had to the sexes of the claimants and not to the sexes of 
their ancestors. But this, although the most simple, is not the .most 
approved rule. 

t The rule may be thus exemplified. Tlie claimants being a maternal 
grandfather and the mother of a mutemal grandfather, the former beinJi^ 
more proximate excludes the latter^ but suppose them to be the fother 
of a maternal grandfather and the mother of a maternal ^andfather : 
here the claimants are equal in point of proximity ; tho side of their 
relation is the same and they are equal with respect to the sox of the 
person through whom they claim, and in this case the only method of 
making the distribution is by having regard to the sexes of Uie efaumanU 
and by giving a double share to the male. 

C 
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For the sue- 53, With regard to the fourth class all that need be 

tourOi^^cUss!^* said is, that (the sides of relation being equal) uncles 
and aunts of the whole blood are preferred to those of 
the half, and those who are connected by the same 
father only are preferred to those by the same mother 
only. Where the strength of relation is also equal, as, 
for instance, where the claimants are a maternal uncle 
and a maternal aunt, of the whole blood, then the rule 
is, that the male shall have a share double tliat of the 
female. Where however one claimant is related through 
the father only, and the other is related through the 
mother only, the claimant related through the father 
shall exclude the other if the sides of their relation are 
the same; for instance, a maternal aunt by the same 
father only, will exclude a maternal aunt by the same 
mother only; but if the sides of their relation differ; 
for instance if one of the claimants be a paternal aunt 
by the same father and mother, and the other be a 
maternal aunt by the same father only, no exclusive 
preference is given to the former, though she obtains 
two shares in virtue of her paternal relation. 

For the sue- 53^ Tlje succession of the children of the above class, 

their children, that is, the cousins, is regulated by the following rules : — 
propinquity to the ancestor is the first rule. Where 
that is equal, the claimant through an heir inherits be- 
fore the claimant through one not being an heir, without 
respect to the sex of the claimants ; for instance, the 
daughter of a paternal uncle succeeds in preference to 
the son of a paternal aunt— unless the aunt is related 
on both the father s and mother s sides, and the relation 
of the uncle be by the same mother only. But where 
the son of a paternal aunt by the same father and mo- 
ther, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together, 
the latter \siU not be excluded by the former; the only 
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difference is, that two-thirds are the right of the claims 
ant on the paternal side, ' and one-third that of the 
claimant on the maternal side. Should there be no 
difference between the strength of relation, the sides or 
the sexes of the persons through whom they claim, regard 
must be had to the sexes of the claimants themselves. 


64. tn the distribution among the descendants of this For the 

1 1 1 . 1 t -1 11 1 cession of the 

class, the same rule is applicable as to the descendants descendants 
of the first class; for instance, the two daughtersof the 
daughter of a paternal uncle/s son will get twice as much 
as the two sons of the daughter of a paternal uncle’s 
daughter, supposing the relation of the uncles to be the 
same, and in case of equality in all other respects re- 
gard must be had as above, to the sexes of the clai- 
mants. 

55. Tn default of distant kindred, he has a right to Of those who 

succeed in 

succeed whom the deceased ancestor acknowledged con- default of dis- 
ditionally, or unconditionally, as his kinsman : provided 
the acknowledgment was never retracted, and provided 
it cannot be established that the person in whose fa- 
vour the acknowledgment was made belongs to a dif- 
ferent family. 


• In considfring the doctrine of succession of distant kindred atten- 
tion must be paid to the following points. First, their relative distance 
in degree of relation from the deceased, whether a greater or lesser 
number of degrees removed. Secondly, it must be ascertained whether 
any of the claimants are the children of heirs. If so preference must 
be shown to such children; Thirdly their strength of relation, whether 
they are of the half or whole blood ; Fourthly their sides of relation 
whether connected by the father’s or mother's side; and Fifthly, the sexes 
of the persons through whom they claim, whether male or female. With 
respect to this latter point however a difference of opinion exists ; it 
being maintained by some authorities that cateris paribun no regard should 
be had to the mere sex of the person through whom the claim is made, 
but that the adjustment should be made according to the sex of tho 
claimants themselves. But the contrary is the more approved doctrine. 
It should be recollected too, that, whenever the sides of relation differ, 
those connected through the father are entitled to twice as much as those 
cozmected through the mother, whatever may be the sexes of the clai- 

BUUktS. 



12 

Of the Public 
Treasury. 


Primary Rules of Distribution. 

66. In default of all these, there being no Will, the 
property will escheat to the Public Treasury; but this 
only where no individual has the slightest claim. 


SECTION IV. 

Primary Rules of Distribution, 

Rule where Where there are two claimants, the share of one 

the shares are 

a half and a of whom is half, and of the other a fourth, the division 
fourth. must be made by four; as in the case of a husband and 
an only daughter, the property is made into four parts, 
of which the former takes one and the latter two. The 
remaining fourth will revert to the daughter. 

Ahaifaudau 68. Where there are two claimants, the share of one 
eighth. whom is half, and of the other an eighth, the division 

must be made by eight ; as in the case of a wife and a 
daughter, the property is made into eight parts, of 
which the daughter takes four and the wife one. The 
surplus three shares revert to the daughter. 


A half, a 69. No case can occur of two claimants, the one en^ 
Sghth cannot* ^ fourth and the other to an eighth ; nor of three 

occur toge. claimants, the one entitled to half, the other to a fourth, 
and the third to an eighth. 


A sixth and a 
third. 


60. Where there are two claimants, the share of one 
of whom is one-sixth, and of the other one-third ; as in 
the case of a mother and father being the only claim- 
ants, the property is made into six parts of which the 
mother takes two and the father one as his legal share. 
The surplus three shares revert to the father. 


A sixth and 
two- thirds. 


61. Where there are two claimants, the share of one 
of whom is one-sixth, and of the other two-thirds ; as in 
the case of a father and two daughters being the only 
claimants, the property is made into six parts, of which 
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the father takes one as his legal share^ and the two 
daughteirs four. The surplus share reverts to the father. 

62. Where there are two claimants, the share of one A third and 
of whom is one-third, and of the other two- thirds ; as in 
the case of a mother and two sisters, the property is 
made into three parts, of which the mother takes one 
and the two sisters two. 


63. No case can occur of three claimants, tlic one A ^xth a 
entitled to one-sixth, the other to one-third, and the other thirds cannot 
to two-thiwis. 


64. Where a husband inherits from his childless wife, ^ 

. Bixthathird 

(his share in this case being one-half), and there are or two-thirds. 
other claimants entitled to a sixth, a third, or two-thirds, 
such as a father, a mother, or two sisters, tlic division 
must be by six. 


65. Where a husband inherits from his wife who A fourth with 
leaves children, or a wife from her childless husband (the 

shares of these persons respectively in these cases being thirds, 
one-fourth), and there are other claimants entitled to 
one-sixth, one-third, or two-thirds, the division must be 
by twelve. 

66. Where a wife inherits from her husband, leaving 
children, her share in that case being one-eighth, and third or two- 
there are other claimants entitled to one-sixth, one- 

third, or two-thirds, the division must be by twenty-tour. 

67. Where six is the number of shares into which it of tho en- 
is proper to distribute the estate, but that number does 

not suit to satisfy all the sharers without a fraction, it 
may be increased to seven, eight, nine, or ten. 
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Of twelve. 


Of ^enty- 
four- 


Jiqual num- 
bers. 


Concordant. 


Compnsit. 


Prime. 


Principles of 
distribution. 


First princi- 
ple. 


Rules of distribution 

68. Where twelve is the number, and it does not 
suit, it may be increased to thirteen, fifteen, or seventeen. 

69. Where twenty-four is the number, and it does not 
suit, it may be increased to twenty-seven. 

SECTION V. 

Rules of distribution among numerous claimants. 

70. Numbers are said to be mootumasil, or equal, 
where they exactly agree. 

71. They are said to be mootudakhil, or concordant, 
where the one number being multiplied, exactly mea- 
sures the other. 

72. They are said to be mooiuwajiq, or composit, 
where a third number measures them both. 

73. They are said to be mootubayun, or prime, where 
no third number measures them both, 

74. There are seven rules of distribution, the first 
three of which depend upon a comparison between the 
number of the heirs and the number of the shares ; and 
the four remaining ones upon a comparison of the num- 
bers of the different sets of heirs, after a comparison of 
the number of each set of heirs with their respective 
shares. 

75. The first is when, on a comparison of the number 
of the heirs and the number of shares, it appears that 
they exactly agree, there is no occasion for any arith- 
metical process. Thus, where the heirs are a father, a 
mother, and two daughters, the share of the parents is 
one-sixth each, and that of the daughters two-thirds. 
Here, according to principle 61, the division must be 
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by six; of which each parent takes one, and the re- 
maining four go to the two daughters. 

76. The second is when, on a comparison of the num- pnnci- 
ber of the heirs and the number of shares, it appears 

that the heirs cannot get their portions without a frac- 
tion, and that some third number measures them both, 
when they are termed mootuwafiq, or composit; as in 
the case of a father, a mother, and ten daughters. Here 
according to principle 61, the division must be by six* 

But when each parent has taken a sixth, there remain 
only four to be distributed among the ten daughters, 
which cannot be done without a fraction ; and on a com- 
parison of the number of heirs who cannot get their 
portions without a fraction, and the number of shares 
remaining for them, they appear to be composit, or a- 
gree in two. In this case the rule is, that half the num- 
ber of such heirs, which is 5, must be multiplied into the 
number of the original division 6: thus 5 X 6=30; of 
which the parents take ten or five each, and the daugh- 
ters twenty or two each, 

77. The third is when, on a comparison of the number Third 
of the heirs and the number of shares, it appears that 

the heirs cannot get their portions without a fraction, 
and that there is one over and above between the num- 
ber of such heirs, and the number of shares remaining 
for them. This is termed mootubayun, or prime, as in 
the case of a father, a mother, and five daughters. Here 
also according to principle 61 above quoted, the divi- 
sion must be by six. But when each parent has taken 
a sixth, there remain only four to be distributed among 
the five daughters, which cannot be done without a 
fraction, and on a comparison of the number of heirs 
who cannot get their portions without a fraction, and 
the number of shares remaining for them, they appear to 



10 Rules of distribution 

be niQtotuhayun, or prime. In this case the rale i», that 
the whole number of such heirs, which is five, must be 
multiplied into the number of the original divisionr 
Thus 5x6=30; of which the parents take ten or five; 
each, and the daughters twenty or four each. 

Fourth prin- 78. The fourth is when, on a comparison of the dif- 
ferent sets of heirs, it appears that one or more sets 
cannot get their portions without a fraction, and that 
all the sets are mootumasil, or equal, as in the case of 
six daughters, three grandmothers, and three paternal 
uncles ; in which case according to principle 61, the di- 
vision must be by six. Here in the first instance, a com- 
parison must be made between the several sets and their 
respective shares. The share of the daughters is two- 
thirds, but two-thirds of six is 4, and 4 compared with 
the number of daugliters 6, is inootuwafiq, or composit, 
agreeing in two. The share of the three grandmothers 
is one-sixth, but one-sixth of six is 1, and 1 compared 
with the number of grandmothers is mootubayun, or 
prime. The remaining share which is one, will devolve 
on the tliree paternal uncles; but one compared with 
three is also mootubayun, or prime. 

Then the rule is, that the sets of heirs themselves must 
be compared witli each other, by the whole where it ap- 
pears that they were mootudakhil, or concordant; or 
mootubayun, or prime; and by the measure where it 
appears tliat they were mootuwajiq, or composit, and if 
agreeing in two by half. In the instance of the daugh- 
ters, the result of the former comparison was, that they 
agreed in two; consequently the half of their number 
must be compared with the whole number of the grand- 
motliers and of Jlie uncles, in whose cases the comparison 
showed a prime result. Thus 3=3 and 3=3, which 
being mootumasil, or equal, the rule is, that one of the 
numbers bo multiplied into the number of the original 
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diyision. Thus 3 X 6=18, of which the daughters will 
take (two-thirds) twelve, or two each ; the grandmothers 
will take (a sixth) three, or one each, and the paternal 
uncles will take the remaining three or one each. 

79. The fifth is when, on a comparison of the different princi- 
sets of heirs, it appears that one or more sets cannot 

get their portions without a fraction, and that the sets are 
mootudakhil, or concordant; as in the case of four wives, 

3 grandmothers, and 12 paternal uncles. In this case, 
according to principle (>5, the division must be by tAvelve. 

Here in the first instance, a comparison must be made 
between the several sets and their respective shares. 

Thus the share ot the four wives is onc-fmirth; but the 
fourth of twelve is 3, and 3 (‘omparinl with the number 
of wives is mootuhayun^ or prime. The share of the 
three grandmothers is one-sixth; l)ut the sixth of twelve 
is 2, and 2 compared with the number of grandmothers 
is also prime. The remaining shares, which are seven, 
will devolve on the twelve paternal uncles; but 7 com- 
pared with 12 is also prime. 

Then the rule is,^ that the sets of heirs themselves 
must be compared, the whole of each w ith th(‘ w hole of 
each, as the preceding results show that they are prime, 
on a comparison of the several heirs with their respec- 
tive shares. Thus 4 X 3=12, and 3x4=12, which be- 
ing concordant, the one number measuring the other 
exactly, the rule is, that the greater number must be 
multiplied in to the number of the original division. 

Thus 12x12=144; of which the wives will get (one- 
fourth) thirty-six, or nine each, the grandmothers (a 
sixth) twenty-four, or eight each, and the paternal uncles 
the remaining eighty-four, or seven each. 

80, The sixth is when, on a comparison of the dif- 

pie. 

ferent sets of heirs, it appears that one or more sets 
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cannot get their portions without a fraction, and that 
some of the sets are mooluwafiq, or composit, with each 
other; as in the case of four wives, eighteen daughters, 
fifteen female ancestors, and six paternal uncles; in 
which case, according to principle 66, the original di- 
vision must be by 24. Here in the first place, a com- 
parison must be made between the several sets and their 
respective shares. Thus the share of the four wives is 
an eighth ; but an eighth of 24 is 3, and three compared 
with the number of wives is mootuhayuu, or prime. 
The share of the eighteen daughters is two-thirds ; but 
two-thirds of 24 is 16, and 16 compared with the num- 
ber of daughters 18, is composit, and they agree in 2. 
The share of the fifteen female ancestors is one-sixth ; 
but a sixth of 24 is 4, and 4 compared with the number 
of female ancestors 15, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles as 
residuaries ; but one and six are prime. 

Then the rule is, that the sets of heirs themselves 
must be compared ; by the whole where the preceding 
result shows that they were prime, and by their mea- 
sure, where it .shows that they were composit. Thus 
4x2=9~l, which being prime, the one number must 
be multiplied by the other. This result must then be 
compared with the whole of the third set; because the 
preceding result shows that set to have been prime ^ 
Thus 15X2=36—6 and 6 = 15 — 9 and 6 = 9 — 3, which 
agreeing in 3, the third of one number, must be multi- 
plied into the whole of the other. This result must also 
be compared with the whole of the fourth set ; because 
the preceding result shows that set to have been prime. 
Thus 6X30= 180, w^hich being concordant, or agreeing 
in six, the sixth of one number must be multiplied into 
the whole of the other, but as it is obvious that by this 
process the result would still be the same, multiplication 
is needless. Then this result must be multiplied into 
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the number of the original division. Thus 180 x 24= 

4320, of which the four wives will get an eighth, live 
hundred and forty, or one hundred and thirty-live each ; 
the eighteen daughters two-thirds, two thousand eight 
hundred and eighty, or one hundred and sixty each ; the 
female ancestors one-sixth, seven hundred and twenty, 
or forty-eight each ; and the paternal uncles the remain- 
ing one hundred and eighty, or thirty each. 

81. The seventh and last is when, on a comparison Seventh prin. 
of the different sets of heirs, it appears that all the sets 
are niootabayun, or prime, and no one of them agrees 
with the other ; as in tlie case of two wives, six female 
ancestors, ten daughters, and seven paternal uncles. 

Here according to principle 6G, the original division 
must be by 24. 

In the first instance, a comparison must be made be- 
tween the several sets of heirs and their respective 
shares. Thus the share of the two wives is one-eighth; 
but the eighth of 24 is 3, and 3 compared with the num- 
ber of wives is prime. The share of the six female 
ancestors is one-sixth ; but the sixth of 24 is 4, and 4 
compared with the number of female ancestors, is com- 
posit, or agrees in two. The share of the ten daughters 
is two-thirds ; and two-thirds ot' 24 is 10, and 10 com- 
pared with the number of daughters is also comj)osit, 
or agrees in two. The remaining share, whicli is one, 
will devolve on the seven paternal uncles; but 1 and 
7 are prime. 

Then the rule is, that the sets of heirs themselves 
must be compared; by the whole where the preceding 
result shows that they were prime, and by the half or o- 
ther measure, where it shows that tliey were composit. 

Agreeably to this rule the whole of the first set of heirs 
must be compared with half of the second: thus 2 = 3 
— 1 , which numbers being prime must be multiplied 
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into each other. Then the result must be compared 
with the half of the next set, the former result here also 
haviui^ a^eed in 2. Thus 5= 6—1, which being prime, 
must be multiplied into each other. Then the result 
must be compared with the whole of the next set, the 
former result here having been prime. Thus 7x4 - 
30-2x3=7— 1, which being also prime, must be mul- 
tiplied into each other. Thus 30x7—210, in which 
case the rule is, that this last product must be mul- 
tiplied into the number of the original division. Thus 
210 X 24-= 50 to, of which the wives will tal e an eighth, 
six hundred and thirty, or three hundred and fifteen 
each; the female ancestors a sixth, eight hundred and 
forty, or oik^ Imndrcd and forty each; the daugoteis two- 
thirds, three thousand three hundred and sixty, or three 
hundred and thirty-six each; and the paternal uncles 
the rcinaiiiing two hundred and ten, or thirty each. 


Rule for as- go. When the whole number of shares, into which an 
certaininsf the 

shares of dif- estate sliould be made, has been found, the mode of as- 
hdrl certaining the number of portions to which each set of 

heirs is entitled, is to multiply the portions originally 
assigned them, by the same number by which the aggre- 
gate of the original portions was multiplied ; as an easy 
example of w hich rule the following case may l>c men- 
tioned. There are a widow, eight daughters, and four 
paternal uncles; the shares of the two first sets being 
one-eighth and two-thirds, the estate, according to prin- 
ciple 66, must be made originally into 24 parts, of which 
the widow is'cntitled to 3, the daughters to 16, and there 
remain 5 to be divided among the four paternal uncles, 
but which cannot he done without a fraction. Here 


the j)roportion bet\yeen the shares and the heirs who 
cannot get their portions without a fraction, must be 
ascertained, and 4=5—1, being prime, the rule is, (see 
No. 77,) to multiply the number of the original division 
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by the whole number of the heirs so situated. Thus 
24 X 4 = 96. Here to find the shares of each set mul- 
tiply what each was originally declared entitled to, by 
the number by which the aggregate of all the original 
portions was multiplied. Thus 3 X 4 = 12, the share of 
the widow ; 16 X 4 = 64, the share of the daughters ; and 
6x4 = 20, the share of the paternal uncles. 


83. To find the portion of each individual in the se- ttuie foi hs 

1 .1 t fcrtainin^ th0 

veral sets oi heirs, ascertain how many times the number shares of 
of persons in each set may be multiplied into the num- 
ber of shares ultimately assigned to each set. Thus 8x of Ucirs. 
8=64, and 5x4 = 20. Here eight will be the share o( 
each daughter, and four the share of each paternal un- 
cle, which, >vith the twelve which formed the share ol‘ 
the widow, will make up the required number ninety-six. 


SECTION VI. 

Of exclusion from and partial surrender of Inheritance. 

84. Exclusion is either entire or partial. By entire ^ , 

exclusion is meant, the total privation of right to in- 
herit. By partial exclusion is meant, a diminution of 

the portion to which the heir would otherwise be entitled. 

Entire exclusion is brought about by some of the per- 
sonal disqualifications enumerated in principle (6), or 
by the intervention of an heir, in detault of whom a 
claimant would have been entitled to take, but by rea- Expianaiio* 
son of whose intervention he has no right of inheritance. 

85. Those who are entirely excluded by reason of per- 

0iit.irdy 

sOnal disqualification, do not exclude other heirs, either excluded 
entirely or partially ; but those who are excluded by rea- 
son of some intervening heir, do in some instances par- 
tially exclude others. 
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Example. For instance, a man dies, leaving a father, a 

mother, and two sisters, who are infidels. Here the 
mother will get her third, notwithstanding the existence 
of the two infidel sisters, who are excluded by reason of 
their personal disqualification; but had they not been 
infidels, she would only have been entitled to a sixth^ 
although the sisters, who partially exclude her, are 
themselves entirely excluded by reason of the inter- 
vention of the father. 

Rules where §7, Jf one of the heirs choose to surrender his portion 

one of the , . , . ^ . , . .i, , 

heirs makes a of the inheritance for a consideration, still he must be 
included in the division. Thus in the case of there be- 

right. ing a husband, a mother, and a paternal uncle, the 

shares are one-half and one-third. Here according to 
principle G4, the property must be made into six shares; 
of which the huvsband was entitled to three, the mother 
to two, and the paternal uncle, as a residuary, to the re- 
maining one. Now supposing the estate left to amount 
to six lacks of Rupees, and the husband to content him- 
self with two, still as far as aflects the mother, the 
division must be made as if he had been a party and of 
the remaining four lacks the mother must get two ; o- 
tlierwise, were he not made a party, the mother would 
get only one-third of four, instead of one-third of six 
lacks as her legal share, and the remainder would go to 
the uncle as residuary. 

SECTION VII. 

Of the increase. 

Definition of 88. The increase is where there are a certain number 

ihe increase. legal sharers, each of whom is entitled to a specific 
portion, and it is found, on a distribution of the shares 
into which it is necessary to make the estate, that tliere 
.is not a sufficient number to satisfy the just demands of 
all the claimants. 



Of the RetvJtn. 

89. It takes eflfect in three cases; either when the Cases in 
estate should be made into six shares, or when it should Tfrcct. 
be made into twelve, or when it should be made into 
twenty-four. See principles (©7, 68, 69). One example 

will suflSce: 

90. A woman leaves a husband, a daughter, and both Example of. 
parentSw Here the property should be made into twelve 

parts, of which, after the husband has ,taken his fourth 
or three, and the parents have taken their two-sixthfe 
or four, there remain only five shares for the daughter, 
instead of six, or the moiety to which by Law she is 
entitled. In this case the number twelve, into whicli 
it was necessary to make the estate, must be increased 
to thirteen, with a view of enabling the daughter to 
realize six shares of the property. 

SECTION VIII. 

Of the Return, 

91. The return is where there being no residuaries, 

the return. 

the stirplus, after the distribution of the shares, returns 
to the sharers, and the doctrine of it is as follows ; 

92. It takes effect in four cases; first, wluirc there Cirrumsf an. 
is only one class of sharers unassociated with those not which it takes 
entitled to claim the return, as in the instance of two 
daughters, or two sisters; in which case the surplus riret case ex - 
must be made into as many shares as there are sharers, 

and distributed among them equally. 

93. Secondly, where there are two or more classes of* Second ewe 
sharers, unassociated with those not entitled to claim 

the return, as in the instance of a motlier and two 
daughters ; in which case the surplus must be made into 
as many shares as may correspond with the shares of 
inheritance to which the parties are entitled, and dis- 
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tributcd accordingly. Thus the mother’s share being 
one-sixth, and the two daughter’s share two-thirds, the 
surplus must be made into six, of which the mother 
will take two and the daughters four. 

Ijmpk oc * Thirdly, when there is only one class of sharers, 

associated with tliose not entitled to claim the return, 
as in the instance of three daughters and a husband ; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently, with giving the person excluded from the 
return his share of the inheritance, (which is in this 
case four), and the husband will take one as his legal 
share or a fourth, the remaining three going to the 
daughters as their legal shares and as the return ; but 
if it cannot be so distributed without a fraction, as ‘n 
the case of a husband and six daughters, (three not being 
capable of division among six), the proportion must be 
ascertained between the shares and sharers. Thus 3x 
2 = 6, which agreeing in three, the rule is, that the num- 
ber 4, into which the estate was intended to be distri- 
buted, must be multiplied by 2, that is, the measure or 
a third of the number of those entitled to the return. 
Thus 4x2 = 8, of which the husbap_J will take two, 
and the daughters six or one each ; and if on a compa- 
rison as above, the result should be prime, as in the 
case of a husband and five daughters, the number 4, 
into which it was intended to distribute the estate, 
must be multiplied by 5, or the whole of the number of 
those entitled to a return. Tims 4X5 = 20, of which 
the husband will take five, and the daughters fifteen or 
three each. 

95. Fourthly, where there are two or more classes of 
sharers, associated with those not entitled to claim the 
return, as in the instance of a widow, four paternal 
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grandmothers^ and six sisters by the same mother only; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently with giving the person excluded from the 
return her share of the inheritance, (which is in this case 
four). Then, after the widow has taken her share, there 
remain three to be divided among the grandmothers and 
half sisters ; but the share of the grandmothers is one- 
sixth, and of the half sisters one-third, and here, to give 
them their portions, the remainder should be made into 
six : but a third and a sixth of this number, amount to 
three, which agrees with the number to be divided a- 
mong them ; of which the half sisters will take two, and 
the grandmothers one. Had there been only one grand- 
mother, and only two half sisters, there would have been 
no necessity for any further process, as the grandmother 
would have taken one-third, and the two half sisters 
the other two-thirds. But it is obvious, that two shares 
cannot be distributed among the six half sisters nor 
one among the four paternal grandmothers without 
a fraction. To find the number into which the re- 
mainder should be made, recourse must be had to the 
seventh principle of distribution. The proportion be- 
tween the shares and the sharers respectively must first 
be ascertained. Thus 2 X 3 = 0, which being composit 
or agreeing in two, and 1 X 3 = 4 — 1, which being prime, 
the whole of one rit of sharers must be compared with 
the half of the other. Thus 3 = 4-1, which also be- 
ing prime, one of the numbers must be multiplied by the 
other. Thus 3x4 = 12; and having found this number 
it must be multiplied into that of the original division. 
Thus 4 X 12 = 48, of which the grandmothers will get 12 
or three each, 12 being to 48 as 1 to 4, and the half sis- 
ters 24 or 4 each, 24 being to 48 as 2 to 4, and the widow 
will take the remaining twelve. It is diflerent if the 
shares of the persons entitled to a return, do not agree 

E 
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tnth the number left for them^ after deducting the share of 
the person not entitled to a return^ as in the case of a 
widow, nine daughters, and six paternal grandmothers. 
Here the property must in the first instance be made into 
eight shares, being the smallest number of which it is 
susceptible, consistently with giving the widow her 
share. Then, after the widow has taken her share, 
there remain seven to be divided among the daughters 
and the grandmothers ; but the share of the grandmo- 
thers is one-sixth, and of the daughters two-tliirds ; and 
here to give them their portions the property divisible 
among them should be made into six parts ; but a sixth 
and two-thirds of this number amount to 5, which dis- 
agrees with the number to be divided among them ; in 
which case the rule is, that the number of shares of 
those entitled to a return, must be multiplied by the 
number into which it was necessary to make the pro- 
perty originally. Thus 8x5 = 40, of which the widow 
will take 5, the daughters will take 28, and the grand- 
mothers 7. But it is obvious, that 28 cannot be dis- 
tributed among the nine daughters, nor 7 among the six 
paternal grandmothers, without a fraction. To find the 
number into which the remainder should be distributed, 
recourse should be had to the sixth principle of distri- 
bution. The proportion between the shares and the 
sharers respectively must first be ascertained. Thus 
9x3 =28 — 1, and 6 = 7 — 1, both of ^hich being prime, 
the whole of one set of sharers must be compared with 
the whole of the other set. Thus 6 = 9 — 3, which being 
concordant or agreeing in 3, the rule is, that the third of 
one of the numbers must be multiplied into the whole of 
the other. Thus 3 x 6 = 18 ; and having found this num- 
ber, it must bp multiplied into that of the preceding 
result. Thus 40 X 18 = 720, of which the daughters will 
get 504 or 56 each, 504 being to 720 as 28 to 40 ; the 
grandmothers will get 126 or 21 each, 126 being to 720 as 
7 to 40 ; and the widow will get the remaining ninety. 
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SECTION IX. 

Of vested inheritances. 

96. Where a person dies and leaves heirs, some of DcfiniUou of 
whom die prior to any distribution of the estate, the 
survivors are said to have vested interests in the inhe- 
ritance; in which case the rule is, that the property ofRujesi* cm® 
the first deceased must be apportioned among his se- 

veral heirs living at the time of his death, and it must 
be supposed that they received their respective shares 
accordingly. 

97. The same process must be observed with refer- Ditto, 
ence to the property of the second deceased, with this 
difierence, that the proportion must be ascertained be- 
tween the number of shares to which the second decea- 
sed was entitled at the first distribution, and the number 
into which it is requisite to distribute his estate to satisfy 

all the heirs. 

98. If the proportion should appear to be prime, the Ditto. 
rule is, that the aggregate and individual shares of the 
preceding distribution must be multiplied by the whole 
number of the shares into which it is necessary to make 

the estate, at the subsequent distribution, and the indi- 
vidual shares at the subsequent distribution must be 
multiplied by the number of shares to which the deceased 
was entitled at the preceding one. 

99. If the proportion should be concordant, or com- Ditto, 
posit, the rule is, that the aggregate and individual 
shares of the preceding distribution must be multiplied ‘ 

by the measure of the number of shares into which it is 
necessary to make the estate at the subsequent distribu- 
tion, and the individual shares at the subsequent distri- 
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Of vested inheritances. 

bution must be multiplied by the measure of the number 
of shares to which the deceased was entitled at the 
preceding distribution. 

100. For instance, a man dies leaving A, his wife, B 
and C, his two sons, and D tod E, his two daughters ; 
of whom A and D died before the distribution, the 
former leaving a mother, and the latter a husband. 

At the first distribution the estate should be made 
into forty-eight shares, of which the widow will get six, 
the sons fourteen each, and the daughters seven each. 
On the death of the widow, leaving a mother and the 
above four children, her estate should, in the first in- 
stance, be made into thirty-six parts, of which the mo- 
ther is entitled to six, the sons to ten each, and the 
daughters to five each ; but being a case of vested 
inheritance, it becomes requisite to ascertain the pro- 
portion between the number of shares to which she was 
entitled at the preceding distribution, and the number 
into which it is necessary to make the estate. Thus 
6x0 = 36, which proving concordant, or agreeing in six, 
the rule is, that the aggregate and individual shares of 
the preceding distribution be multiplied by six, or the 
measure of the number of shares into which it is neces- 
sary to make the estate at the second distribution. 
Thus 48 X 6 = 288, and 14x6 = 84, and 7x6 = 42; but 
the measure of the number to which the deceased was 
entitled at the preceding distribution being only one, 
it is needless to multiply by it the shares at the second 
distribution. On the death] of one of the daughters, 
leaving her two brothers, her sister, and a husband, 
her estate should, in tlie first instance, be made into 
ten parts, of which her husband is entitled to five, her 
brothers to two each, and her sister to one ; but being 
a case of vested inheritance, it becomes requisite to as- 
certain the proportion between the number of shares to 
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Of missing persons and posthumous children, 

which she was entitled at the preceding distribution, 
and the number into which it is necessary to make her 
estate. But she derived forty-seven shares from the 
preceding distributions, (five at the second and forty-two 
at the first). Thus 10x4 = 47—7, and 7 = 10-3, and 
3 = 7 — 4 , and 3 = 4 — 1, which proving prime or agree- 
ing in a unit only, the rule is, that the aggregate and 
individual shares of the preceding distributions be mul- 
tiplied by ten, or the whole number of shares into which 
it is necessary to make the estate at the third distribu- 
tion. Thus 288 X 10 = 2880, and 84 X 10 = 840, and 42 
Xl0 = 420, and 6X10= 60, and 10 X 10 = 100, and 5 x 
10=50. Then the shares at the third distribution should 
be multiplied by the number of shares to which the de* 
ceased sister was entitled at the preceding distributions. 

Thus 5 x 47 = 235, and 2 X 47 = 94, and 1x47 = 47. 

Therefore of the 2880 shares, the son B will get 840 -f 
100 + 94=1034; the son C 840 + 100 + 94 = 1034; the 
daughter E 420 + 50 + 47 = 517 ; the mother of A 60, and 
the husband of D 235. 

SECTION X. 

0 / missing persons and posthumous children, 

101. The oroperty of a missing person is kept in a- Of miaaing 

^ . , . . , persons. 

beyance for ninety years. His estate in this interval 
cannot derive any accession from the intermediate death 
of others, nor can any person who dies during this in- 
terval inherit from him. 

102. If a missing person be a. coheir with others, the Of a missing 

. . . 11 person being a 

estate will be distributed as far as the others are con- cQ^eir with 
cemed, provided they would take at all events, whether 
the missing person were living or dead. Thus in tho 
case of a person dying, leaving two daughters, a miss- 
ing son, and a son and daughter of such missing son. 
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De Commorientibus. 


In this case tlie daughters will take half the estate im- 
mediately, as that must be their share at all events ; but 
the grandchildren will not take any thing, as they are 
precluded on the supposition of their father’s being 
alive. 


Of a child ia 103. Where a person dies leaving his wife pregnant, 
ther^bdiij and he has sons, the share of one son must be reserved 
sons. ^ posthumous son should be born. 


Of a child in iQi. Where a person dies lea ving his wife pregnant, 

the wr)nib, 

there fjeing and he lias no sons, but there are other relatives who 
would succecd in the event only of his having no child, 
ceed only on (as would be thc casc, for instance, with a brother or 

its default. - i , 

sister), no immediate distribution of the property takes 
place. 


Of the same 105^ if those other relatives would succeed at all 

there being 

heirs who eveiits to soiuc portion, (larger without than with a 
all events.^ child, as would be the case, for instance, with a mother) 
thc property will be distributed, and the mother will 
obtain a sixth, thc share to which she is necessarily 
entitled, and afterwards, if the child be not bom alive, 
her portion will be augmented to one-third. 


SECTION XI. 

De Commorientibus, 

Rule of sue- 100. Where two or more persons meet w ith a sudden 

cession where , , . . . , . 

two or more death about the same tune, and it is not known which 
died first, it will be presumed according to one opinion, 

sudden death that the youngest survived longest: but accordincr to 

at the same , ^ 

time. more accurat^e and prevailing doctrine, it will be 

presumed that the death of the whole party was simul- 
taneous, and thc property left will be distributed among 
the surviving heirs, as if the intermediate heirs who died 
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Of the distribution of assets. 

at the same time with the original proprietor had never 
existed.* 

SECTION XII. 

Of the distribution of assets. 

107. What has preceded relates to the ascertainment Of claims and 
of the shares to which the several heirs are entitled ; but 

when the proper number of shares into which an estate 
should be made, may have been ascertained, it seldom 
happens that the assets of the estate exactly tally with 
such number ; in other words, if it he found that the c- 
state should be made into ten, or into lifty shares, it ' 
would seldom happen that the assets exactly amount in 
value to ten or fifty goldmohurs or rupees. To ascer- 
tain the proper shares of the different sets of heirs and 
creditors in such cases, the following rules arc laid 
down: 

108. When the number of shares has been found into Rules for ap. 
which the estate should be divided, and the number of 

shares to which each set of heirs is entitled, the f ormer 
number must be compared with the number of the as- 
sets. If these numbers appear to be prime to each other, 
the rule is, that tlie share of each set of heirs must bo 


•The following case may be cited as an example of this rule. A, B 
and C are grandfather, father and son. A and B perish at sea, without 
any particulars of their fate being known. In this case, jf A have other 
sons, C will not inherit any of his property, because the law leeognizes 
no right by representation, and sons excludes grandsons. Mr. Christian 
in a note to Blackstone's Commentaries (vol. 2. page .'ilO) notices a curi- 
ous question that was agitated some time ago, wht re it was contended 
that when a parent and child perish together, and the priority of their 
deaths is unknown, it was a rule of the civil law to presume that the 
child survives the parent. He proceeds however to say “ But ishould 
be inclined to think that our courts woold require more than presumptive 
evidence to support a claim of this nature. Some curious cases de com- 
tnarientibua may be seen in causes celt Ores 3 ttmi 4.12 et seq. in one of 
which where a father and son were slain together in battle and on the 
same day the daughter became a professed nun, it was determined that 
her civil death was prior to the death of her father and brother, and that 
the brother, having arrived at the ag^ of puberty, should be presumed to 
have survived his father." 
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prime. 


Ditto where 
they are com- 
posit 


Aud of indivi- 
dual heirs. 


Of tJie distribution of assets^ 

multiplied into the number of the assets^ and the result 
divided by the number of shares into which it was found 
necessary to make the estate. For instance, a man 
dies, leaving a widow, two daughters, and a paternal 
uncle, and property to the amount of 25 rupees. In this 
case, the estate should be originally divided into 24, of 
which the widow is entitled to 3, the daughters to 16, 
and the uncle to 5. Now to ascertain what shares of 
the estate left, these heirs are entitled to, the above rule 
must be observed. Thus 3 X 25 == 75, and 16 X 25 = 400, 
and 5 x 25 = 125; but 75^-24 = 3 ^^ 4 , and 400 •— 24=16 

, and 125-^24=5 

109. If the numbers are composit, the rule is that the 
share of each set of heirs must be multiplied into the 
measure of the number of the assets and the result di- 
vided by the measure of the number of shares into which 
it was found necessary to make the estate. For in- 
stance, a man dies, leaving the same number of heirs as 
above and property to the amount of 50 rupess. Now 
as 24 and 50 agree in 2 tlie measure of both numbers is 
half. Thus 3x25 = 75, and 16 x 25 = 400, and 5X25 
- 125, but 75 ^ 12 = 6 and 400 12 = 33rV> and 125 


110. If it be desired to ascertain the number of shares 
of the assets to which each individual heir is entitled, 
the same process must be resorted to, with this differ- 
ence, that the number of the assets must be compared 
with the share originally allotted to each individual 
heir, and the multiplication and division proceeded on 
as above. For instance, in the above case the original 
share of each daughter was 8 , and 8 x 25 = 200, and 


And of credi- 111. In a distribution of assets among creditors the 
rule is, that the aggregate sum of their debts must be 
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the number into which it is necessary to make the 
estate, and the sum of each creditor’s claim must be con- 
sidered as his share. For instance, supposing the debt 
of one creditor to amount to 16 rupees, of anotl\.er to 5^ 
and of another to 3, and the debtor to have left proper- 
ty to the amount of 21 rupees. By observing the same 
process as that laid down in principle (109), it will be 
found that ^he creditor to whom the debt of 16 rupees 
was due, is entitled to 14 rupees, the creditor of 5 rupees 
to 4 rupees 6 annas, and the creditor of 3 rupees to 2 
rupees 10 annas. 


SECTION XII. 

Of Partition. 

112. Where two persons claim partition of an estate Property 

which has devolved on them by inheritance, it should be rientypartT- 

granted ; and so also where one heir claims it, provided should bo 
, , . . .1 -I • distributed 

the property admit of separation without detriment to amonp the 

iitilitv. 

utxuty. desire ot one 

or more . 

113. But where the property cannot be separated in other cases 
without detriment to its several parts, the consent of all 

the coheirs is requisite ; so also where the estate con- hiko 

. .1 ^ . place vviOi- 

sists of articles ot diflerent species. out iiu* con- 

sent of all. 

114. On the occasion of a partition, the property Mode of d is- 
(where it does not consist of money) should be distri- 

buted into several distinct shares, corresponding with the 
portions of the coheirs ; each share should be appraised, 
and then recourse should be had to drawing of lots. 


115. Another common method of partition is by usu- Of partition 
fruct, where each heir enjoys the use or the profits of the 
property by rotation ; but this method is subordinate to 
actual partition and where one coheir demands separa- 
tion, and the other a division of the usufruct only, the for- 
mer claim is entitled to preference in all practicable cases. 
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CHAPTER IL 

OF INHERITANCE ACCORDING TO THE IMAMEEYA, OR 
SCHIA DOCTRINE. 

Three sources 1, According to the tenets of this Sect, the right of 
lIherit”ncL°^ inheritance proceeds from three different sources. 

Enumeration 2. First, it accrues by virtue of consanguinity. Sc- 
ofthem. condly, by virtue of marriage. Thirdly, by virtue of 
Willa.* 


Heirs by con- 3. There are three degrees of heirs who succeed by 
consisrof^ virtue of consanguinity ; and so long as there is any one 
three degrees, degree, even though a female, none of the se- 

cond degree can inherit ; and so long as there is any 
one of the second degree, none of the third can inherit. 


Enumeratioa 4. The first degree comprises the parents, and the 
the first de- children, and grandchildren, how low in descent soever, 
gree. nearer of whom exclude the more distant. Both 

parents, or one of them inherit together with a child, a 
Their relative grandchild, or a greatgrandchild ; but a grandchild does 
not inherit together with a child, nor a greatgrandchild 
together with a grandchild. 

Subdivision 5. This degree is divided into two classes ; the roots 
which are limited, and the branches which are unlimited. 
The former are the parents who are not represented by 
their parents ; the latter are the children who are repre- 


• In a note to his translation of the Hedaya, Mr. Hamilton observes, 
that there is no sipgle word in our language, fully expressive of this 
term. The shortest definition of it is, “ the relation between the master 
(or patron) and his Freedman.” but even this does not express the whole 
meaning.” Had he proceeded to state “ and the relation between two 
persons who had made a reciprocal testamentary contract,” the definition 
nigiit hare been more complete. 
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sented by their children. An individual of one class 
does not exclude an individual of the other, though his 
relation to the deceased be more proximate ; but the 
individuals of either class exclude each other in pro- 
portion to their proximity. 


6. No claimant has a title to inherit with children, or cohcirff 
but the parents, or the husband and wife. 


7. The children of sous take the portions of sons, and Of the sons’ 
the children of daughters take the portions of daugh- 
ters, however low in descent. 


8. The second degree comprises the grandfather, and of the second 
grandmother, and other ancestors, and brothers, and 
sisters, and their descendants, however low in descent, 
the nearer of whom exclude the more distant. The 
greatgrandfather cannot inherit together with a grand- 
father or a grandmother ; and the son of a brother can- Then* relative 
not inherit with a brother or a sister ; and the grandson 
of a brother cannot inherit with the sou of a brother, or 
with the son of a sister. 


9. This degree again is divided into two classes ; the Subdivision of. 
grand-parents and other ancestors, and the bretliren 

and their descendants. Both these classes are unlimit- 
ed, and tlieir representatives in the ascending and 
descending line, may be extended ad infinitum. An in- 
dividual of the one class does not exclude an individual 
of the other, though his relation to the deceased be 
more proximate ; but the individuals of either class ex- 
clude each other, in proportion to their proximity. 

10. The third degree comprises the paternal and ma- Of the third 
temal uncles and aunts and their descendants, the near- 

er of whom exclude the more distant. The son of a 
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Their relative paternal uncle cannot inherit with a paternal uncle, or 
a paternal aunt, nor the son of a maternal uncle with 
a maternal uncle, or a maternal aunt. 


Additional 

rules. 


11. This degree is unlimited in the ascending and 
descending line, and their representatives may be ex- 
tended ad infinitum^ but so long as there is a single 
aunt or uncle of the whole blood, the descendants of 
such persons cannot inherit. Uncles and aunts all share 
together ; except some be of the half and others ot' the 
whole blood. A paternal uncle by the same father 
only, is excluded by a paternal uncle by the same lather 
and mother ; and the son of a paternal uncle by the 
whole blood excludes a paternal uncle ol‘ the half blood. 


Enumeration 12. In default of all the heirs above enumerated, the 
of paternal and maternal uncles and aunts of the father 

deyiee. mother succeed; and in their default their descen- 

dants, to the remotest generation, according to their 
degree of proximity to the deceased. In default of all 
those heirs, the paternal and maternal uncles and aunts 
of the grandparents and greatgrandparents inherit, ac- 
cording to their degree of proximity to the deceased.* 

General rule 13. It is a general rule that the individuals of the whole 
blood exclude those of the half blood, who are of the 
blood. same rank ; but this rule does not apply to individuals 

ExcepUon. different ranks. For instance, a brother or sister of 
the whole blood excludes a brother or sister of the half 


* There seems to be some similarity between the order of succession 
here laid down, and that prescribed in the English Law for taking out 
Letters of administration : “ In the first place the children, or on failure 
of the children, the parents of the deceased, are entitled to the admini- 
stration; both which indeed are in the first degree; but with us the chil- 
dren are allowed the preference. Then follow brothers, grandfathers, 
uncles or nephews, (and the females of each class respectively), and 
lastly, cousins. The half blood is admitted to the administration as well 
as the whole, for they are of the kindred of tke Intestate/' JBlackstone^s 
Commentaries^ vol. 2 Page 
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blood : a son of the brother of the whole blood, however, Eicampie. 
does not exclude a brother of the half blood, because 
they belong to different ranks : but he would exclude the 
son of a half brother who is of the same rank ; so also 
an uncle of the whole blood does not exclude a brother 
of the half blood, though he does an uncle of the half* 
blood. 

14 The principle of the whole blood excluding the Additional 
half blood, is confined also to the same rank, among 
collaterals : for instance, generally a nephew or niece 
whose father was of the whole blood, does not exclude 
his or her uncle or aunt of the half blood; except in the 
case of there being a son of a paternal uncle of* the whole Exceptioa. 
blood, and a paternal uncle of the half blood by the 
same father only, the latter of whom is excluded by the 
former. 

15. This principle of exclusion does not extend to Additional 
uncles and aunts being of diflferent sides of relation 

to the deceased; for instance, a paternal uncle or aunt 
of the whole blood, does not exclude a maternal uncle 
or aunt of the half blood ; but a paternal uncle or aunt 
of the whole blood, excludes a paternal uncle or aunt of . , , 
the half blood, and so likewise a maternal uncle or aunt they me the 
of the whole blood, excludes a maternal uncle or aunt **““^^*‘ 
of the half blood. 

16. If a man leave a paternal uncle of the half blood, Additional 

and a maternal aunt of the whole blood, the former will i 

take two-thirds, in virtue of his claiming through the fcr. 
father, and the latter one-third, in virtue of her claiming 
through the mother; as the property would have been 
divided between the parents in that proportion, had they 

been the claimants instead of the uncle and aunt. 
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Further ex- 17. The general rule, that those related by the same 
to\he ex- father and mother, exclude those who are related by the 
half same mother only does not operdte in the case of indi- 

viduals to whom a legal share has been assigned. 

Of uterine Ig, If a man leave a whole sister, and a sister by the 
ters. same mother only, the former will take half the estate 

and the latter one sixth, the remainder reverting to the 
whole sister; and if there be more than one sister by the 
same mother only, they will take one-third, and the 
remaining two-thirds will go to the whole sister. 

Rule in case 19. Where there are two heirs, one of whom stands 
reiatio^^'^ in a double relation : for instance, if a man die leaving 
a maternal uncle, and a paternal uncle who is also his 
maternal uncle* the former will take one-third, and the 
latter tAVo-thirds, and he will be further entitled to take 
one half of the third which devolved on the maternal 
uncle; and thus he will succeed altogether to five-sixths, 
leaving the other but one-sixth. 

Of claimants OQ. Secondly, those who succeed in virtue of marriage 

by marriage. ” 

are the husband and wife, who can never be excluded 
in any possible case ; and their shares are half for the 
husband, and a fourth for the wife, where there are no 
children, and a fourth for the husband, and an eighth 
for the wife, where there are children. 

Of the succes- 21. Where a wife dies, leaving no other heir, her whole 

«ion of hus- 
band and property devolves on her husband ; and where a husband 

wife. — 

* The relation of paternal and maternal uncle may exist in the same 
person in the following manner : A having a son C by another wife, 
marries B having a son D by another husband. Then C and D intermarry 
and have issue, a son E, and A and B have a son F. Thus F is both the 
paternal and maternal uncle of E. So likewise if a person have a half 
brother by the same father, and a half sister by the same mother, who 
intermarry, he wiU necessarily be the paternal and maternal uncle of 
their issue. 
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dies, leaving no other heir bat his wife, she is only en- 
titled to one-fonrth of his property, and the remaining 
three-fourths will escheat to the public treasury. 

22. If a sick man marry and die of that sickness. Rule in case 
without having consummated the marriage, his wife shall 

not inherit his estate ; nor shall he inherit if his wife i“ated. 
die before him, under such circumstances. But if a sick 
woman marry, and her husband die before her, she shall 
inherit of him, though the marriage was never consum- 
mated, and though she never recovered from that sick- 
ness. 

23. If a man on his deathbed divorce his wife, she Raio in case 
shall inherit, provided he died of that sickness within 

one year from the period of divorce ; bat not if he lived 
for upwards of a year. 

24. In case of a reversible divorce, if the husband And of 

die within the period of the wife’s probation, or if she divorce, 
die within that period, they have a mutual right to 
inherit each other’s property. 

25. The wife by an usufructuaiy, or temporary mar- And ofims, 

riage, has no Utle to inherit.* ,iagc. 

26. Thirdly, those who succeed in virtue of ITiffa; or claimants 
but they never can inherit so long as there is any clai- 

inant by consanguinity or maniage. 

27. Willa is of two descriptions ; that which is de- iwo descrip- 
rived from manumission, where the emancipator by such ° ' 
act derives a right of inheritance; and that which de- 


• Thb species of contracts is reprobated by the orthodox sect, and 
they are both considered wholly illegal. See Hamilton's Hedaya, 
I, pages 71 and 72. 
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pends on mutual compact, where two persons recipto-* 
cally engage, each to be heir of the other. 

T,,. 5v5t pre- 28. Claimants under the latter title are excluded by 
claimants under the former. 

Gry)f>r'\] rules 20. The general rules of exclusion, according to this 
of ej^ciusion. similar to those contained in the orthodox 

doctr/ne ; except that they make no distinction between 
male and female relations. Thus a daughter excludes 
a son’s son, and a maternal uncle excludes a paternal 
granduncle ; whereas according to the orthodox doctrine 
in such cases, the daughter would only get half, and the 
maternal uncle would be wholly excluded by the paternal 
uncle of the father. 


Difference of 30. DifTercncc of allegiance is no bar to inheritance, 
and homicide, whether justifiable or accidental, does 
elude, nor ho- not Operate to exclude from the inheritance. The homi- 

micide, unless 

wilful. cide, to disqualify, must have been of malice prepense. 

The doctrine 31. The legal number of shares into which it is ne- 
croase not ad- make the property, cannot be increased if 

mitted. found insufiicient to satisfy all the heirs without a frac- 
tion. In such case, a proportionate deduction will be 
made from the portion of such heir as may, under cer- 
tain circumstances, be deprived of a legal share, or 
Example. whose share admits of diminution. For 

instance, in the case of a husband, a daughter and pa- 
rents. Here the property must be divided into twelve, 
of which the husband is entitled to three or a fourth ; 
the parents to two-sixths or four, and the daughter to 
half ; but there only remain five shares for her instead 
of six, or the moiety to which she is entitled. In this 
case, according to the orthodox doctripe, the property 
would have been made into thirteen parts to give the 
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daughter her six shares ; but according to the Imameya 
tenets, the daughter must be content with the five shares 
that remain, because in certain cases her right as a legal 
sharer, is liable to extinction ; for instance, had there 
been a son, the daughter would not have been entitled 
to any specific share, and she would become a resi- 
duary ; whereas the husband or parents can never be 
deprived of a legal share, under any circumstances. 

32. Where the assets exceed the number of heirs the Of the return, 
surplus reverts to the heirs. The husband is entitled to 
share in the return ; but not the wife. The mollu'r also 
is not entitled to share in the return, if there arc brethren ; 
and where there is any individual possessing a double 
relation, the surplus reverts exclusively to such indivi- 
dual. 

83. On a distribution of the estate, the elder son if he PriviieRc of 
be worthy, is entitled to his father’s sword, his Koran, {uru. ^ ” 
his wearing apparel and his ring.* 


* In the foregoing summary I am not aware that I have omitted any 
point of material importance. The legal shares allotted to tin? st'veral 
iieirs are of course the bamc as those prescribed in the Soonee Cotlc, 
both having the precepts of the Koran as their guide. The ruh*s of dis- 
tribution and of ascertaining the relative shares of the diflerent clai- 
mants are also (mutalis mutandis) the same. It is not worth wJuIe to no- 
tice in this compilation the doctrines of the Imameeya .sect on the law of 
contracts or their tenets in miscellaneous matters. A Dig(‘st of their 
laws, relative to those subjects, was some time ago prepared and a con- 
siderable part of it translated by an eminent Orientalist f Colonel John 
Baillie)by whom however it was left unfinished; probably from an opi- 
nion that the utility of the undertaking- might not be commensurate to 
the time and labour employed upon it. 


G 
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CHAPTER HI. 


OF SALE. 


Definition cff 
sale. 


1. Sale is defined to be a mutual and voluntary ex- 
change of property for property. 


How effected. 2. A contract of sale may be effected by the express 
agreement of the parties, or by reciprocal delivery. 


Four kinds of. 3. Sale is of four kinds; consisting of commutation 
of goods for goods : of money for money : of money for 
goods : and of goods for money ; which last is the most 
ordinary species of this kind of contract. 


Four denomi- 
nations of. 


4. Sales are either absolute, or conditional, or imper- 
fect, or void. 


Of an abso. 5. An absolute sale is that which takes effect imme- 
luto sale. ^liatcly ; there being no legal impediment. 

Ofaconditi- 0. A Conditional sale is that which is suspended on 
oiidl sale. consent of the proprietor, or (where he is a minor) 

on the consent of his guardian, in which there is no le- 
gal impediment, and no condition requisite to its com- 
pletion but such consent. 

Of an impor- 7. An imperfect sale is that which takes effect on 
feet sale. ; the legal defect being cured by such seizin. 

Ofa void sale. 8. A void sale is that which can never take effect; in 
which the articles opposed to each other, or one of them, 
not bearing any legal value the contract is nude. 


Ofiheconsi- (). The consideration may consist of whatever arti- 
deratioD. clcs, bearing a legal value, the seller and purchaser may 
agree upon ; and property may be sold for prime cost, 
or for more, or for less than prime cost. 
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10. It is requisite that there should be two parties to Oi the parties, 
every contract of sale, except where the seller and pur, 

chaser employ the same agent, or where a father or a 
guardian makes a sale on behalf of a minor, or where a 
slave purchases his own freedom by permission of his 
master. 

11. It is sufficient that the parties have a sense of may con. 
the obligation they contract, and a minor, with the con- 

sent of his guardian, or a lunatic in his lucid intervals, 
may be contracting parties. 

12. In a commutation of goods for goods, or of mo- Postponinc 
ney for money, it is illegal to stipulate for a future period 

of delivery; but in a commutation of money for goods 
or of goods for money, such stipulation is authoriz(;d. 

13. It is essential to the validity of every contract of cortainiy re- 
sale, that the subject of it and the consideration should 

be so determinate as to admit of no future conlentioii 
regarding the meaning of the contracting parties. 

14. It is also essential that the subject of the contract othrr roqni. 
should be in actual existence at the period of making the 
contract, or that it should be .susceptible of delivery, 

either immediately or at some future definite period. 

15. In a commutation of money for money, or of goods nqualiiy 
for goods, if the articles opposed to each otluir are of 

the nature of similars, equality in point of quantity is 
an essential condition. 

16. It is unlawful to stipulate for any extraneous condi. 
condition, involving an advantage to either party, or any 
uncertainty which might lead to future litigation; but 
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if the extraneous condition be actually performedy or 
the uncertainty removed, the contract will stand good. 

Of option, 17 . It is lawful to stipulate for an option of dissol- 
ving the contract ; but the term stipulated should not 
exceed three days. 


Payment how ig. When payment is deferred to a future period, it 
must be determinate and cannot be suspended on an 
event, the time of the occurrence of which is uncertain, 
though its occurrence be inevitable. For instance, it is 
not lawful to suspend payment until the wind shall 
blow, or until it shall rain, nor is it lawful, even though 
the uncertainty be so inconsiderable as almost to a- 
mount to a fixed term ; for instance, it is not lawful to 
suspend payment until the sowing or reaping time. 

Sale of a debt. 19, It is not lawful to sell property in exchange for 
a debt due from a third person, though it is for a debt 
due from the seller. 


Resale of per- OQ \ resale of personal property cannot be made by 

sonai proper- i * 1 

ty. the purchaser until the property shall actually have 

come into his possession. 


Warranty im- oi, ^ warranty as to freedom from defect and blemish, 
pbed. ^ 

IS implied in every contract of sale. 


Where the 
properly dif- 
fers from the 
description. 


22. Where the property sold differs, either wvth res- 
pect to quantity or quality from what the seller had 
described it, the purchaser is at liberty to recede from 
the contract. 


Sale of land. 23. By the sale of land nothing thereon, which is of a 
transitory nature, passes. Thus the fruit on a tree be- 
longs to the seller, though the tree itself, being a fixture, 
appertains to the purchaser of the land. 
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24. Where an option of dissolving the contract has Responsibiii- 
been stipulated by the purchaser, and the property sold optioof 

is injured or destroyed in his possession, he is respon- 
sible for the price, agreed upon ; but where the stipula- 
tion was on the part of the seller, the purchaser is 
responsible for tlie value only of the property. 

25. But the condition of option is annulled by the Opiion how 
purchaser’s, exercising any act of ownership, such as to 

take the property out of statu quo. 

26. Where the property has not been seen by the pur- Option to pur- 
chase^, nor a sample, (where a sample suffices), he is at pro- 

liberty to recede from the contract, provided he may not 

have exercised any act of ownership; if upon seeing the 
property it does not suit his expectation, even though uo Exception, 
option may have been stipulated. 

27. But though the property have not been seen by option to 

the seller, he is not at liberty to recede from the con- 
tract (except in a sale of goods for goods) where no Exception, 
option was stipulated. 

28. A purchaser who may not have agreed to take the Option on dis- 

, . , . rf)v«*rinp; a 

property with all its faults, is at liberty to return it to detect, 

the seller on the discovery of a defect, of wJiich he was 
not aware at the time of the purchase, unless while in 
the hands of the purchaser it received a further blemish ; 
in which case he is only entitled to compensation. 

29. But if the purchaser have sold such faulty article Rule in case 

, , .• i’ resale. 

to a third person, he cannot exact compensation trom 
the original seller ; unless, by having made an addition 
to the article prior to the sale, he w as precluded from 
returning it to the original seller. 
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Cases in 
which restitu- 
tion may be 
demanded. 


30. In a case where articles are sold, and are found 
on examination to be faulty, complete restitution of the 
price may be demanded from the seller, even though they 


have been destroyed in the act of trial, if the purchaser 


And com- derived any benefit from them ; but if the pur- 

pensation ^ 

only. chaser had made beneficial use of the faulty articles, he 


is only entitled to proportional compensation. 


The first pur- 31. If a person sell an article which he had purchased, 
foo^tJnir with ^ be compelled to receive back such article and to 
the second, refund the purchase money, he is entitled to the same 
Proviso. remedy against the original seller, if the defect be oi‘ an 
inherent nature. 


Remedy 32. If a purchaser, after becoming aware of a defect 

seller how in the article purchased, make use of the article or at- 
tempt to remove the defect, he shall have no remedy 
against the seller, (unless there may have been some 
special clause in the contract); such act on his part 
implying acquiescence. 

General rules 33 ^ ^ general rule, that if the articles sold arc 

for the right 

of restitution, of such a nature as not easily to admit of separation or 
division without injury, and part of them, subsequently 
to the purchase, be discovered to be defective, or to be 
tlie property of a third person, it is not competent to the 
purchaser to keep a part and to return a part, demanding 
a proportional restitution of the price for the part re- 
turned. In this case he must either keep the whole. 
And that of demanding compensation for the proportion that is de- 
compensation. fectivc, or he must return the whole, demanding com- 
plete restitution of the price. It is otherwise where the 
several parts may be separated without injury. 


Illegal prac- 34. The practices of forestalling, regrating, and en- 
i^ces. grossing, and of selling on Friday, after the hour of 

prayer, are all prohibited, though they are valid. 
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CHAPTER IV. 

OF SIIOOFAJ, OR PRE-EMPTION. 

1. Shoofaa, or the right of Pre-emption, is defined to Definition of 
be a power of possessing property which has been sold, 

by paying a sum equal to tliat paid by the purchaser. 

2. The right of pre-emption takes effect with regard respect 

, ^ to what pro- 

to property sold, or parted with by some means cquiva- periy a does 

lent to sale, but not with regard to property the posses- ' 
sion of which has been transferred by gift, or by will, 
or by inheritance ; unless the gift was made for a con- 
sideration, and the consideration was expressly stipu- 
1 ated ; but pre-emption cannot be claimed where the 
donor has received a consideration for his gift, such 
consideration not having been expressly stipulated. 

3. The right of pre-emption takes effect with regard Additional 
to property, whether divisible or indivisible ; but it 

does not apply to moveable property, and it cannot take 
effect until after the sale is complete, as far as the in- 
terest of the seller is concerned. 


4. The right of pre-emption may be claimed by all 
descriptions of persons. There is no distinction made lar class, 
on account of difference of religion. 

5. All rights and privileges which belong to an ordi- prMkges^of 
nary purchaser, belong equally to a purchaser under the 

right of pre-emption. 

6. The following persons may claim the right of pre- who may 

. . ,1 A j A claim pro 

emption m the order enumerated : A partner in the o 
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property sold, a participator in its appendages, and a 
neighbour. 

fbrmTto*be neccssary that the person claiming this right, 

observed. should declare his intention of becoming the purchaser, 
immediately on hearing of the sale, and that he should, 
with the least practicable delay, make affirmation, by 
witness, of such his intention, either in the presence of 
the seller, or of the purchaser, or on the premises. 


Claim when g ^he abovc preliminary conditions being fulfilled. 

prcferrible. , ^ ^ * 

the claimant of pre-emption is at liberty at any subse- 
quent period to prefer his claim to a Court of Justice.* 


purchaser has a right to retain the pro- 
ser. ^ pcrty until he has received the purchase money from the 
claimant by pre-emption, and so also the seller in a case 
where delivery may not have been made. 


Rules where Where an intermediate purchaser has made any 
the property * 

has undergone improvements to the property, the claimant by pre-emp- 
tion must either pay for their value, or cause them to be 
possession of removed ; and where the property may have been dete- 

the first pur- . , , ,, 

chaser. riorated by the act of the intermediate purchaser, he (the 
claimant) may insist on a proportional abatement of 
the price ; but where the deterioration has taken place 
without the instrumentality of the intermediate pur- 
chaser, the claimant by pre-emption must either pay the 
whole price, or resign his claim altogether. 

♦ Much difference of opinion prevails as to this point. It seems 
equitable that there should be some limitation of time to bar a claim of 
this nature ; otherwise a purchaser may be kept in a continual state of 
suspense. Ziffer and Moohummud are of opinion, (and such also is the 
doctrine according to one tradition of Aboo Yoosuf), that if the claimant 
causelessly neglect to advance his claim for a period exceeding one month, 
such delay shall amount to a defeasance of his right; but according to 
Aboo Huneefa, and another tradition of Aboo Yoosuf, there is no limita- 
tion as to time. This doctrine is maintained in the Futawai Aulumgeeree, 
in the Moheetoo Surukhsee, and in the Hedaya ; and it seems to be the 
most authentic, and generally prevalent opinion. But the compiler of 
the Futawai Aolumgeeree admits that decisions are given both ways. 
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11. But a claimant by pre-emption having obtained where 

. /» 1 1 • . propcrtv 

possession of, and iHade improvements to property, is has been m.- 

not entitled to compensation for such improvements, if 

it should afterwards appear that the property belonged 

to a third person. He will, in this case, recover the to beiongTo^a 

price from the seller or from the intermediate purchaser, person. 

(if possession had been given), and he is at liberty to 

remove his improvements. 

12. Where there is a dispute between the claimant " ’ 

. 1 . .1 « tbspnto as 

by pre-emption and the purchaser, as to the price paid, i„ the pnee 
and neither party have evidence, the assertion, on oath, 
of the purchaser must be credited ; but where both par- 
ties have evidence, that of the claimant by pre-emption 
should be received in preference. 

13. There are many legal devices by which the right fi^^vices 
of pre-emption may be defeated. For instance, where a claim oi pie- 
man fears that his neighbour may advance such a claim, 

he can sell all his property, with the exception of that 
part immediately bordering on his neighbour s, and 
where he is apprehensive of the claim being advanced 
by a partner, he may, in the first instance, agree with the 
purchaser for some exorbitant nominal price, and after- 
wards commute that price for something of an inferior 
value ; when if a claimant by pre-emption appear, he 
must pay the price first stipulated, without reference to 
the subsequent commutation. 


II 



Of gifts. 


Definition of 
gift. 


Essential con- 
ditions of. 


Cannot be 
made to take 
eflect in fu- 
iuro. 


Delivery and 


The thinp; giv- 
en must be 
actually e\- 
at tho 


An undefined 
gill ol divisi- 
ble pro])(*rty 
not valid. 


Rules in case 
of two or 
more donees. 


CHAPTER. V. 

OF GIFTS. 

1. A gift is defined to be the conferring of property 
without a consideration. 

2. Acceptance and seizin, on the part of the donee, 
are as necessary %s relinquishment on the part of the 
donor. 

3. A gift cannot be made to depend on a contingency, 
nor can it be referred to take effect at any future definite 
period. 

4. It is requisite that a gift should be accompanied 
by delivery of possession, and that seizin should take 
effect immediately, or, if at a subsequent period, by 
desire of the donor. 

5. A gift cannot be made of any thing to be produced 
in fiituro ; although the means of its production may 
be in the possession of the donee. The subject of the 
gift must be actually in existence at tlie time of the 
donation. 

6. The gift of property which is undivided, and mixed 
with other property, admitting at the same time of divi- 
sion or separation, is null and void, unless it be defined 
previously to delivery ; for delivery of the gift cannot in 
that case be made without including something which 
1‘orms no part of the gift. 

7. In the case of a gift made to two or more donees, 
the interest of each donee must be defined, either at the 
time of making the gift, or on delivery. 
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8. A gift cannot be implied. It must be express and A gift must be 
unequivocal, and the intention of the donor must be de- nm^t^bo en-^ 
monstrated by his entire relinquishment of the thing 

® quisheU by the 

given, and the gift is null and void where he continues donor, 
to exercise any act of ownership over it. 

9. The cases of a house given to a husband by a wife. Exceptions, 
and of property given by a father to his minor child, 

form exceptions to the above rule. 

10. Formal delivery and seizin are not necessary in Of seizin by 
the case of a gift to a trustee, having the custody of the 

article given, nor in the case of a gift to a minor. The 
seizin of the guardian in the latter case is sufficient. 

11. A gift on a deathbed is viewed in the light of a Of gift on a 
legacy, and cannot take eflect for more than a third of 

the property ; consequently no person can make a gift 
ol‘ any part of his property on his deathbed to one of 
his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest. 


12. A donor is at liberty to resume his gift, except 
the following instances ; 


in 

adiijibsiiile. 


13. A gift cannot be resumed \^here the donee is a Except in mr. 
relation, nor where any thing has been received in return, 
nor where it has received any accession, nor where it 
has come into the possession of a second donee, or into 
that of the heirs of the first. 


14. Besides the ordinary species of gift, the law enu- Two 
merates two contracts under the head of gifts, w hit h 
however more nearly resemble exchange or sale. They 
are technically termed Hiba bil Iivuz, mutual gifl, or 
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gift a consideration^ and Hiba ha $hurt ool Iwtiz, 
gift on stipulation, or on promise of a consideration. 

Of Hiha bil 15, Hiba bil Iwuz is said to resemble a sale in all its 
properties ; the same conditions attach to it, and the 
tual seizin of the donees is not, in all cases, necessary. 

Of Hiba ha 16. Hiba bu shu^t 6ol Iwuz, on the other hand, is said 
' to resemble a sale in the first stage only ; that is, before 
the consideration for which the gift is made has been 
received, and the seizin of the donor and donee is there- 
fore a requisite condition. 
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CHAPTER VL 

OF WILLS. 

1. There is no preference shown to a written over a Nuncupative 
nuncupative will, and they are entitled to equal weight, equally lliid* 
wiieiher the property which is the subject ol‘ the will be 

real or personal. 

2. Legacies cannot be made to a larger amount than or legacies, 
one-tliird of the testator’s estate, without the consent of 

the heirs. 

3. A legacy cannot be left to one of the heirs without To an heir, 
the consent of the rest. 


4. There is this difference between the property which Distinciion 
is the subject of inheritance and that which is the sub- 
ject of legacy. The former becomes the property of the ed i)y iniieri- 
heir by the mere operation of law ; the latter does not 
become the property of the legatee until his consent 
shall have been obtained cither expressly or impliedly. 


6. The payment of legacies to a legal amount pre- Lf>g«rip« pre. 
cedes the satisfaction of claims of inheritance. iniierTi^^ce. 


G. All the debts due by the testator must be liqui- And debts 
dated before the legacies can be claimed. 


7. An acknowledgment of debt in favour of an heir Acknowicdt^- 
on a deathbed resembles a legacy; inasmuch as it does 
not avail for more than a third of the estate. 


8. It is not necessary that the subject of the legacy or the subject 

of u Icgftcy. 

should exist at the time of the execution of the will. It 



is sufficient for its validity that it should be in existence 
at the time of the death of the testator. 


Of illegal Q rpjjg general validity of a will is not affected by its 

provisions. ® ^ i • 

containing illegal provisions, but it will be carried into 
execution as far as it may be consistent with law. 


f-ppcial rule 
IV h; live to le- 


10. A person not being an heir at the time of the exe- 
cution of the will, but becoming one previously to the 
testator s death, cannot take the legacy left to him by 
."vich will ; but a person being an heir at the time of the 
execution, and becoming excluded previously to the 
testator’s death, can take the legacy left to him by such 
will. 


A legacy may jf ^ beipicath property to one person, and 
by implicaii- subsequently make a bequest of the same property to 
another individual, the first bequest is annulled ; so also 
if he sell or give the legacy to any other individual ; 
even though it may have reverted to his possession be- 
fore lus death, as these acts amount to a retractation of 
the legacy. 

12. Where a testator bequeaths more than he legally 
legacies. can to several legatees, and the heirs refuse to confirm 
his disposition, a proportionate abatement must be made 
in all the legacies. 


^nUegaciefr Where a legacy is left to an individual, and sub- 

t,) the same sequcutly a larger legacy to the same individual, the 
person. larger legacy will take effect ; but where the larger lega- 
cy was prior to the smaller one, the latter only will take 
effect. 

A id Mf the 14. A legacy being left to two persons indiscriminate- 
legacy tliem die before the legacy is payable, the 
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whole will go to the survivor ; but if half was left to to two indivi. 
each of them, the survivor will get only half, and the 
remaining moiety will devolve on the heirs ; so also in 
the case of an heir and a stranger being left joint 
legatees. 


15. Where there is no executor appointed, the fatlicr Of Executors, 
or the grandfather may act as executor, or in their de- 
fault their executors. 


16. A Moohummudan shoukl not appoint a person of should bo 
a different persuasion to be his executor, and such ap- 
pointmeiit is liable to be annulled by the ruling power. 


17. Executors having once accepted cannot subsc- Cannot re- 
quently decline the trust. 

18. Where there are two executors, it is not com- KuIp whore 
petent to one of them to act singly, except in cases of 
necessity, and where benefit to the estate must certainly 


accrue. 
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CHAPTER VII. 

OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE. 

Derm-.tionof Marriage is defined to be a contract founded on 

rain tage. ” 

the intention of legalizing generation. 

Essentials of. 2. Proposal and consent are essential to a contract 
of marriage. 

Conditions of. 3, Tj^e conditions are discretion, puberty, and free- 
dom of the contracting parties. In the absence of the 
first condition, the contract is void ah initio ; for a mar- 
riage cannot be contracted by an infant without dis- 
cretion, nor by a lunatic. In the absence of the two 
latter conditions, the contract is voidable ; for the va- 
lidity of marriages contracted by discreet minors, or 
slaves, is suspensive on the consent of their guardians or 
masters. It is also a condition, that there should be no 
legal incapacity on the part of the woman ; that each 
party should know the agreement of the other; that tiu le 
should be witnesses to the contract ; and that the pro- 
posal and acceptance should be made at the same time 
and place. 

Competency of 4^ There are only four requisites to the competency 

^?^itllOSS6S to j M. j. 

of witnesses to a marriage contract ; namely, freedom, 
discretion, puberty and profession of the Moosulmaun 
faith. 

Special rules 5. Objections as to character and relation, do not 

regarding i . .1 

them. ^PPly Witnesses in a contract of marriage, as they 

do in other contracts. 

Proposal may 6. A proposal may be made by means of agency, or 

be made by a- • r 

gency, or by by letter ; provided there are witnesses to the receipt of 
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the message or letter, and to the consent on the part of letter, 
the person to whom it was addressed. 

7. The effect of a contract of marriage is to legalize Effert of tho 
the mutual enjoyment of the parties ; to place the Wife 

under the dominion of the husband ; to confer on her 
the right of dower, maintenance,* and habitation ; to 
create, between the parties, prohibited degrees of rela- 
tion and reciprocal rights of inheritance; to enforce 
equality of behaviour towards all his wi v^es on the part 
of the husband, and obedience on the part of the wife, 
and to invest the husband with a power of correction 
in cases of disobedience. 

8. A freeman may have four wives, but a slave can Number of 
have two only. 

9. A man may not marry his mother, nor his grand- EnumerMfion 

mother, nor his mother-in-law, nor his step-mother, nor ^ 

his step-grand-mother, nor his daughter, nor his grand- 
daughter, nor his daughter-in-law, nor liis grand-daugh- 
ter-in-law, nor his step-daughter, nor his sister, nor his 
foster-sister, nor his niece, nor his aunt, nor his nurse. 

10. Nor is it lawful for a man to be married at the Addiiioruii 

. , ^ 1 • I I pruhibitions. 

same time to any two women who stand in such a de- 
gree of relation to each other, as, that, if one of thcau 
had been a male, they could not have intermarried. 

11. Marriage cannot be contracted with a person of 
who is the slave of the party, but the union of a freeman 
with a slave, not being his property, with the consent 


* The right of a wife to maintenance is expressly recognized ; so much 
«o, that if the husband be absent and have not made any provision for 
his wife, the Law will cause it to be made out of his property ; and in 
case of divorce, the wife is entitled to raaintenauce during the period of 
her probation. 
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of the master of such slave, is admissible ; provided he 
be not already married to a freewoman. 


Ofthe rciigi- ^2. Christians, Jews, and persons of other religions, 

on of the par- ^ ? r o ^ 

ties. believing in one God, may be espoused by Moohummu- 

dans. 


Presumption 13 ^ Mamage wiD be presumed, in a case of proved 

ot marriage. • 1 i 1 ... 1 1 

continual cohabitation, without the testimony 01 wit- 
nesses ; but the presence of witnesses is nevertheless 
requisite at all nuptials. 

Capacity to 14 . A woman having attained the age of puberty, may 
contract herself in marriage with whomsoever she 
pleases ; and her guardian has no right to interfere if 
the match be equal. 

Right of guar- 15. If the match be Unequal, the guardians have a 
clians. « « . ^ . . . . . 

right to interfere with 4 view to set it aside. 


Where an in- 
fant contracts. 


16. A female not having attained the age of puberty, 
cannot lawfully contract herself in marriage without 
the consent of her guardians, and the validity of the 
contract entirely depends upon such consent. 


Limitation. 17 . But in both the preceding cases the guardians 
should interfere before the birth of issue. 


Contract IB. A coiitract of marriage entered into by a father 

or grand-father, on behalf of an infant, is valid and 
parties. binding, and the infant has not the option of annulling 
it on attaining maturity; but if entered into by any 
other guardian, the infant so contracted may dissolve 
the marriage ^on coming of age, provided that sach 
delay does not take place as may be construed into 
acquiescence. 
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19. Where there is no paternal gfuardian, the maternal Of guardians 
kindred may dispose of an infant in marriag^e ; and in 
default of maternal guardians the government may 

supply their place, 

20. A necessary concomitant of a contract of marriage or dower, 
is dower, the maximum of which is not fixed, but the 
minimum is ten dirms,* and it becomes due on the Minimum of. 
consummation of the marriage (though it is usual to 
stipulate for delay as to the payment of a part) or on When due. 
the death of either party, or on divorce. 

21. Where no amount of dower has been specified, whevo no 
the woman is entitled to receive a sum equal to the 
average rate of dower granted to the females of her 
father’s family. 

22. Where it may not have been expressed whether whnfher 
file payment of the dower is to be prompt or deferred, 

it must be held that the whole is due on demand. 

23. It is a rule that whatsoever is prohibited by rca- Di 
son of consanguinity is prohibited by reason of fosterage ; 

but as far as marriage is concerned, there are one or two sanguinity, 
exceptions to this rule ; for iustance a man may marry 
his sister’s foster-mother, or his foster-sister’s mother, 
or his foster-son’s sister, or his foster-brother’s sister. Exceptions. 

24. A husband may divorce his wife without any or the rules of 
misbehaviour on her part or without assigning any r>ivorce. 
cause; but before the divorce becomes irreversible, 
according to tlie more approved doctrine, it must be 
repeated three times, and between each time the period 


• The raliieof the dirm is very uncertain. Ten d inns according to one 
account make about six. shiUmjts and eight pence sterling. See Note to 
Hamilton’s translation of the Hidaya page 122, volume 1. 
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of one month must have intervened ; and in the interval 
he may take her back either in an express or implied 
manner. 

25. A husband cannot again cohabit with his wife 
who has been three times irreversibly divorced, until 
after she shall have been married to some other indivi- 
dual and separated from him either by death or divorce ; 
but this is not necessary to a re-union, if she have been 
separated by only one or two divorces. 

Of a deathbed 26. If a husband divorce his wife on his deathbed, 
divorce. , nevertheless entitled to inherit, if he died before 
the expiration of the term (four months and ten days) 
of probation, which she is bound to undergo before 
contracting a second marriage. 

Wliat amounts ^ abstinence made by a husband, and 

to a divorce, maintained inviolate for a period of four months, 
amounts to an irreversible divorce.* 

Of divorce 28. A wife is at liberty, with her husband’s consent, 
purchased. purchase from him her freedom from the bonds of 
marriage. 

Another mode Another mode of separation is by the husband’s 

of dovorce. making oath, accompanied by an imprecation as to his 
wife’s infidelity, and if he in the same manner deny tho 
parentage of the child of which she is then pregnant, it 
will be bastardized. 

Of Impoten- 30. Established impotency is also a ground for ad- 
mitting a claim to separation on the part of the wife. 

• There is recognized a species of reversible divorce, which is effected 
by the husband comparing his wife to any member of bis mother, or 
«ome other relation prohibited to him, which must be expiated by eman- 
cipating a slave, by alms, or by fasting. This divorce is technically 
termed Zihar, — Hidaya, book iv. chap. ix. 


Conditions 
I)re cedent to 
re-union. 
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31. A child bom six months after marriage is consi- Rule* reiati?© 
dered to all intents and purposes the offspring of the ^ 
husband ; so also a child born within two years after 

the death of the husband or after divorce. 

32. The first bom child of a man’s female slave is con- Relative to 
sidered his offspring, provided he claim the paretitage, ofVfemaie 
but not otherwise ; but if after his having claimed the 
parentage of one, the same woman bear another child 

to him, the parentage of that other will be established 
without any claim on his part. 

33. If a man acknowledge another to be his son, and or arknow. 
there be nothing which obviously renders it impossible 

that such relation should exist between them, the pa- 
rentage will be established. 
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CHAPTER VIII. 


OF GUARDIANS AND MINORITY. 

Tem of mino. i wi persons, whether male or female, are considered 
minors until after the expiration of the sixteenth year, 
unless symptoms of puberty appear at an earlier period. 

Subdivision 2. There is a subdivision of the state of minority, 
though not so minute as in the Civil Law, the term 
minor being used indiscriminately to signify all persons 
under the age of puberty ; but the term Subee is applied 
to persons in a state of infancy, and the term Moorahiq 
to those who have nearly attained puberty.* 


Of thoir pri- 
vileges. 


3. Minors have not different privileges at different 
stages of their minority, as in the English law. ) 


Of guardians. 4 Guardians are cither natural or testamentary. 


5. They are also near and remote. Of the former 
description are fathers and paternal grand-fathers and 
their executors and the executors of such executors. 


* “ The great distinction therefore was into majors and minors ; but 
minors were again subdivided into Puheres and Impuheres ; and Impubcrcs 
again underwent a subdivision into Infantes and impuberesJ ' — Summary 
of Taylor’s Roman Law, page 124. In the Moohummudan Law a person 
al((?r attaining majority is termed Shah till the age of thirty-four years; 
lu^ is termed Kohul until the age of fifty-one, and Sheikh for the re- 
mainder of his life. 

t The ages of male and female are different for different purposes. A 
male at twelve years old may take the oath of allegiance ; at fourteen is 
at years of discretion, and therefore may consent or disagree to marriage, 
may choose his guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate ; at seventeen may be an 
executor, and at twenty-one is at his own disposal, and may alien his 
lands, goods and chattels. A female also at seven years of age may be 
betrothed or given in marriage ; at nine is entitled to dower; at twelve 
is at years of maturity, and therefore may consent or disagree to mar- 
riage, and, if proved to have sufficient discretion, may bequeath her 
personal estate ; at fourteen is at years of legal discretion, and may 
choose a guardian ; at seventeen may be executrix ; and at twenty-one 
may dispose of herself and her lands. — See Blackstone’s Commentaries, 
voL 1, page 463. 
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Of the latter description are the more distant paternal 
kindred, and their guardianship extends only to matters 
connected with the education and marriage ol their 
wards. 

6. The former description of guardians answers to the 

near guardi* 

term of curator in the Civil Law, and of manager in the aus. 
Bengal Code of Regulations ; having power over the 
property of the minor for purposes beneficial to him, 
and in their default this power does not vest in the 
remote guardians, but devolves on the ruling authority. 

7. Maternal relations are (lie lowest species of guardi- 
ans, as their right of guardianship for the purposes of relations, 
education and marriage takes effect, only where there 

may be no paternal kindred nor mother. 

8. Mothers have the right (and widows durante Duration of 
viduitate) to the custody of their sons until they attain 

the age of seven years, and of their daughters until they 
attain the age of puberty. 

9. The mother’s right is forfeited by marrying a Special roles, 
stranger, but reverts on her again becoming a widow, 

10. The paternal relations succeed to the right ‘I’® 

^ ^ paternal rela- 

guardianship, for the purposes of education and marri- tions. 
age, in proportion to the proximity of their claims to 
inherit the estate of the minor. 

11. Necessary debts contracted by any guardian for 
the support or education of his ward, must be discharged 
by him on his coming of age. 

12. A minor is not competent mit juris to contract - , 

marriage, to pass a divorce, to manumit a slave, to make ®or. 
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a loan^ or contract a debt, or to engage in any other 
transaction of a nature not manifestly for his benefit, 
without the consent of his guardian. 

.Competency 13. But he may receive a gift, or do any other act 
which is manifestly for his benefit. 

Of his im- 14. A guardian is not at liberty to sell the immove- 
™erty^ ^ able property of his ward, except under seven circum- 
stances, viz. 1st, where he can obtain double its value; 
2dly, where the minor has no other property, and the 
sale of it is absolutely necessary to his maintenance ; 
3dly, where the late incumbent died in debt which can- 
not be liquidated but by the sale of such property; 
4thly, where there are some general provisions in the will 
which cannot be carried into effect without such sale; 
5thly, where the produce of the property is not suffi- 
cient to defray the expences of keeping it; Othly, where 
the property may be in danger of being destroyed ; 
7thly, where it has been usurped, and the guardian 
has reason to fear that there is no chance of fair resti- 
tution. 


Of his person- 
ill property. 


Exception. 


15. Ecvery contract entered into by a near guardian 
on behalf and for the benefit of the minor, and every 
contract entered into by a minor with the advice and 
consent of his near guardian, as far as regards his per- 
sonal property, is valid and binding upon him ; provided 
there be no circumvention or fraud on the face of it. 


16. Minors are civilly responsible for any intentional 
damage or injury done by them to the property or 
interests of others ; though they are not liable in criminal 
matters to retaliation or to the ultimum supplicium, but 
they are liable to discretionary chastisement and cor- 
rection. 
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CHAPTER IX. 

OF SLAVERY. 

1. There are only two descriptions of persons recog- Of legal sia- 
nized as slaves under the Moohummudan Law. First, 

inlideis made captive during war; and, secondly, their 
descendants. These persons are subjects of inheritance, 
and of all kinds of contracts, in tlie same manner as 
other property. 

2. The general state of bondage is subdivided into Slavery entire 
two classes, and slavery may be cither entire or quali- 

lied, according to circumstances. 

3. Qualitied slaves are of three descriptions: the Of quaiifie 
Mookalih; the Moodiibhir, and the Ooni-i-wulud. 

4. A Mookalih slave is he between whom and his mas- Of n 
ter there may have been an agreement for his ransom, 

on the condition of his paying a certain sum of money, 
either immediately, or at some future period, or by in- 
stalments. 

.5. If he fulfil the condition he will become free ; relative 
otherwise he will revert to his fonner unqualified state 
of bondage. In the mean time his master parts with 
the possession of, but not with the property in him. He 
is not however in tlie interval a fit subject of sale, gift, 
pledge or hire. 

C. A Moodubbir slave is he to whom his master has Of a 
promised emancipation — such promise however 

may be made absolutely, or with limitation ; in other 
words, the freedom of the slave may be made to depend 

K 
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generally on the death of his master, whenever that 
event may happen; or it may be made conditionally, to 
depend on the occurrence of the event within a specified 
period. 

Rules relative 7. This description of slave is not a fit subject of sale 
or gift, but labour may be exacted from him, and he may 
be let out to hire, and in the case of a female she may 
be given in marriage. Where the promise was made 
absolutely, the slave becomes free on the death of the 
master, whenever that event may happen; and, where 
made conditionally, if his death occurred within the 
period specified. 

Exceptions to 8. The general law of legacies and debts is applicable 
eral^ruTes.^^** to this description of slaves, they being considered as 
much the right of the heirs as any other description of 
property : consequently they can only be emancipated 
to the extent of one-third of the value of their persons, 
where the master leaves no other property; and they 
must perform emancipatory labour for the benefit of the 
heirs to the extent of the other two-thirds ; and where 
the master dies insolvent, they do not become free until, 
for the benefit of the deceased’s creditors, they have 
earned by their labour, property to the full amount of 
their value. 

Of an OonU- 9. An Oom-i-imlud is a female slave who has borne a 
uuiud. child or children to her master. 

Rules relative Id* The law is the same regarding this description of 
slave as regarding the Mooduhhir, with this difierence 
in her favor, that she is emancipated unconditionally on 
the death of her master; whether he may or may not 
have left other assets, or whether he may have died in 
a state of insolvency or otherwise. But it should be 
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observed that the parcntap^e of the cliildren of such 
slave is not established in her master unless he acknow- 
ledge the first born. 


11. Slaves labour under almost every species of legal ru* 

rr.. . 1 , ,,tionsoljlcivei. 

incapacity. Ihey cannot marry without the consent of 
their masters. Their evidence is not admissible nor 
their acknowledgments (unless they are licensed,) in 
matters relating to property. They are not generally 
eligible to fill any civil office in the state, nor can they 
be executors, sureties or guardians (unless to the minor 
children of their master by special ajipointmcnt) nor 
arc they competent to make a gift or sale,, nor to inherit 
or bequeath property. 

12. But, as some counterpoise to these disqualifica- imluiRoncc* 
tion^f, they are exempted from many of the obligations of 
freedom. They are not liable to be sued exc ept in tlie 
presence of their masters; they are not subject to the 
payment of taxes, and they cannot be iinjirisoned for 

debt. In criminal matters the indulgences extended to 
them are more numerous. 

13. Any description of slave however may be lieen- J 
sed, either for a particular jiurpose or gcuu rally for 
commercial transactions; in which case they are al- 
lowed to act to the extent of their license. 

14. Masters may compel their slaves to marry, lui- Rules reiain' 
qualified slaves may be sold to make good their '' ivi's 

dower and maintenance, and qualilied slaves may be 
compelled to labour for the same purposes. A man 
cannot marry a female slave, so long as he has a free 
wife ; nor can he under any circumstances marry his 
own slave girl, nor can a slave marry his mistress. 
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Slavery of re- 
lations prohi- 
bited. 


Of the issue 
of slaves. 


Question as to 
a person’s sel- 
ling himself 
into slavery. 


Of servitude. 


Of slavery^ 

15. Persons who stand reciprocally related within 
the prohibited degrees cannot be the slaves of each 
other. 

16. Where issue has been begotten between the male 
slave of one person and the female slave of another, the 
maxim of partus sequitur veiitrem applies, and the for- 
mer has no legal title to the children so begotten. 

17. It is a question how far the sale of a man’s own 
person is lawful when reduced to extreme necessity. 
It is declared justifiable in the Moheet oo-surukksee, a 
work of unexceptionable authority. But while deference 
is paid to that authority, by admitting the validity of 
the sale, it is nevertheless universally contended that 
th(^ contract should be cancelled on the application of 
the slave, and that he should be compelled by his labour 
to refund the value of what he had received from his 
purchaser. 

18. It is admitted however by all authorities that a 
person may hire himself for any time, even though it 
amount to servitude for life ; but minors so hired may 
annul the contract on attaining majority. 
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CHAPTER X. 

OF ENDOWMENTS- 

1. An endowment signifies the appropriation of pro- Dt iinition of 
perty to the servire of God; when the right of tlic 
appropriator becomes divested, and the profits of the 
property so a])propriated are devoted to the beindit of 
mankind. 

2. An endowment is not a tit subject of sale, gilt or Ruh s rddij^o 
inheritance; and if the appropriation be made in ex- 

trends, it takes efiect only to the extent of a third of tlie 
property of tlio appropriator. Lndefined pro])erty is a 
fit subject of Endowment. 

3. Endowed property may be sold by judicial autiio- sdcof-wiK ji 
rity, when tlie sale may be absolutely necessary to 

defray the expeiice of repairing its (‘dilutes or other 
indispensalde purpose, and where the object cannot be 
attained by farming or other temporary expedient. 

4. In case of the grant of an endowment to an indi- Crantof— to.i 

. . ix r'ior! not in 

vidiial witli reversion to the poor, it is not necessary fx, stench, 
that the grantees specified shall be in existence at the 
time. For instance, if the grant be made in the name 
of the children of A with reversion to the ])oor, and A 
should prove to have no children, the grant will never- 
theless be valid, and the profits of the endowment will 
be distributed among the poor. 

5. The ruling power cannot remove the superinten- Supen/ii. n- 

- . , . dent (>[— - not 

dent of an endowment appointed by the appropriator, rt.no^ahi.* 

unless on proof of miscouduct ; nor can the <j 

tor himself remove such person, unless the liberty of 
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doing so may have been specially reserved to him at 
the time of his making the appropriation. 

Of the sue- G. Where the appropriator of an endowment may not 
cession to. made any express provision as to who shall suc- 

ceed to the office of superintendent on the death of the 
person nominated by himself, and he may not have left 
an executor, such superintendent may, on his death 
bed, appoint his own successor, subject to the confirma- 
tion of the ruling power. 

Rules relative 7. The Specific property endowed cannot be exchang- 
jiillt ed for other property, unless a stipulation to this effect 

may have been made by the appropriator, or unless 
circumstances should render it impracticable to retain 
possession of the particular jiroperty, or unless mani- 
i’est advantage be deriveable from the exchange; nor 
should endowed lands be farmed out on terms inferior 
to tlieir \alue, nor for a longer period than three years, 
exc ept when circumstances render such measure abso- 
lutely necessary to the preservation of the endowment. 

Crises m The injunctions of tlie appropriator should be ob- 

^mhe^unTer cxccpt in the following cases: If he stipulate 

may be con- that the Superintendent shall not be removed by the 
traveued. authorities, such person is nevertheless remov- 

able by them on i3roof of misconduct. If he stipulate 
that the appropriated lands .shall not be let out to farm 
for a longer period tlian one year, and it be difficult to 
obtain a tenant for so short a period, or, by making a 
longer lease, it be better calculated to promote the in- 
terests of the establishment, the ruling authorities art? 
at liberty to act without the consent of the superinten- 
dent. If he stipulate that the excess of the profits be 
distributed among persons who beg for it in the mosque, 
it may nevertlieless be distributed in other places and 
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among the necessitous, tJiough not beggars. If he sti- 
pulate that daily rations of food be served out to the 
necessitous, the allowance may nevertheless be made 
in money. The ruling authorities have power to in- 
crease the salaries of the officers attached to the en- 
dowment, when they appear deserviiig of it, and the 
endowed property may be exchanged, when it may 
seem advantageous, by order of such authorities ; even 
though the appropriator may have expressly stipulated 
against an exchange. 

9. Where an appropriator appoints two persons joint 
superintendents, it is not competent to either of them 
to act separately ; but where he himself* n'tains a 
moiety of the superintendence, associating anotlier 
individual, he (the approj)riator) is at lil)erty to ad 
singly and of his own autlmrity in his self-created 
capacity of joint superintendent. 

10. Where an appropriation has been made by tlie CJmerai m’ * 
ruling power, from the funds of the public treasury, for privat rli- 
public purposes, without any specific nomination, the 
superintendence should be entrusted to some person 

most deserving in point of learning; but in private 
appropriations, with the exce|)tions above me ntioned, 
the injunctions of the founder sliould be fulfilled. 
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Responsibility 
of heirs. 


Of debts ac- 
knowledged 
on a death- 
bed. 


Case of two 
persons joint- 
ly contracting 
a debt. 


And being 
joint sureties. 


In certain 
cases partners 
are jointly and 
severally res- 
ponsible. 


CHAPTER XI. 

OF DEBTS AND SECURITIES. 

1 . Heirs are answerable for the debts of their ances- 
tors, as far as there are assets. 

2. The payment of debts acknowledged on a deathbed 
must be postponed until after the liquidation of those 
contracted in health, unless it be notorious that the 
former were hona fide contracted ; and a deathbed ac- 
knowledgment of a debt in favor of an heir is entirely 
null and void, unless the other heirs admit that it is 
due. 

3. If two persons jointly contract a debt and one of 
them die, the survivor will be held responsible for a 
moiety only of the debt; Tinless there was an express 
stipulation that each should be liable for the whole 
amount: for the law presumes that each were equal 
participators in the profits of the loan, and that one 
should not be respon.sible for the share of advantage 
acquired by the other. 

4. So also where two persons are joint sureties for 
the payment of a debt, if one of them die, the survivor 
will not be con.sidcred as surety for the whole debt; 
unless there was an express stipulation that each should 
be wsurety for the whole, and that the one should be 
surety of the other. 

5. It is differjcnt where two partners are engaged in 
traffic, contributing the same amount in capital, and be- 
ing equal in all respects, in which case thp one partner 
is responsible for all acts done and for all debts con- 
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tracted by the other. But this is no^ the case with re- 
gard to other partnerships, in which cases a creditor of 
the concern cannot claim the whole debt from any one 
of the partners severally, but must either come upon 
the whole collectively, or if he prefer his claim against 
any one individual partner, it must be only to the extent 
of his share. 

6. Necessary debts contracted by a guardian on ac- or necessary 
count of his ward must be discharged by the latter on 

his coming of age. 

7. A general inhibition cannot be laid on a debtor to inhibition of 
exclude him entirely from the management of his own 
affairs; but he may be restrained from entering into 

such contracts as are manifestly injurious to his creditor. 

8. If a debtor, on being sued, acknowledge the debt, Proof of dohi 
he must not be immediately imprisoned; but if he deny, aiut 

and it be established ])y evidence, he should be commit- 
ted forthwith to jail. 

9. If, after judgment, there should be any i)rocrasti- Caso of pro. 
nation on the part of a debtor who has been sulfercMl to IiXtors!^ 
go at large, and he may have received a valuable con- 
sideration for the debt, or if it be a debt on be neficial 
contract, he should becommitted to jail notwithstanding 

he plead poverty. 

10. But if the debt had been contracted gratuitously Special ruir in 
and without any valuable consideration having been 
received (as in the case of a debt contracted by a 

surety on account of his principal), the debtor should 
not be imprisoned unless the creditor can establish his 
solvency. 
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Imprisonment XI, It is left discretionary with the judicial authorities 
able. to determine the period of imprisonment in cases of 

apparent insolvency. 

Liberation no X2, But the liberation of a debtor does not exempt 
quent^wesL future pursuit by his creditors. They may 

cause his arrest at a subsequent period, on proof of his 
ability to discharge the debt. 

Of attach- 13. In the attachment and sale of property belonging 
meni and sale, a debtor, great caution is prescribed. In the first 
instance, his money should be applied to the liquidation 
of his debt; next, his personal effects, and last of all 
his houses and lands. 

Of mortgages 14. There is no distinction between mortgages of 
and pledges. pledges of gOOds. 

Of Hypothe- 15 , Hypothecation is unknown to the Moohummudan 
* Law, and seizin is a requisite condition of mortgage. 

Of mortgages. 16. The creditor is not at liberty to alienate and sell 
the mortgage or pledge at any time, unless there was an 
express agreement to that effect between him and the 
debtor, as the property mortgaged is presumed to be 
equivalent to the debt, and as the debt cannot receive 
any accession, interest being prohibited. 

Obligations of 17 . It is a general rule that the pawnee is chargeable 
Wgairer' with the expence of providing for the custody, and the 
pawner with the expence of providing for the support 
of the thing pledged; for instance, in the case of a 
pledge of a horse, it is necessary that the pawner should 
provide his food, and the pawnee his stable. 

Mortgagee ig. Where property mav have been pawned or mor- 

cannolusethe , 

pledge. gaged m satisfaction of a debt, it is not lawful for the 
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pawnee or mortgagee to use it without the consent at 
the pawner or mortgager, and if he do so, he is res- 
ponsible for the whole value. 

19. Where such property, being equivalent to the debt, Mortgaj^edes- 
may have been destroyed, otherwise than by the act of 

the pawnee or mortgagee, the debt is extinguished; 
where it exceeds the debt, the pawnee or mortgagee is 
not responsible for the excess, but where it falls short 
of the debt, the deficiency must be made up by the 
pawner or mortgager ; but if the property were wilfully 
destroyed by the act of the pawnee or mortgagee, he 
will be responsible for any excess of its value beyond 
the amount of the debt. 

20. If a person die, leaving many creditors, and he of a 

may have pawned or mortgaged some property to one 

of them, such creditor is at liberty to satisfy his own 
debt out of the property of the deceased debtor, whicli 
is in his own possession, to the exclusion of all the 
other creditors. 
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CHAPTER XII. 

OF CLAIMS AND JUDICIAL MATTERS. 

No limitation. 1. There is no rule of limitation to bar a claim of 
right according to the Moohummudan Law.* 

Parole and 2. A claim founded on a verbal engagement is of 
'writing equal- , ^ __ 

ly valid. equal weight with a claim founded on a written en- 
gagement. 

Of informal 3. Informality in a deed does not vitiate a contract 
deeds. 

founded thereon, provided the intention of the contrac- 
ting parties can otherwise be clearly ascertained. 

Of priority. 4. The general rule with respect to all claims is that 
priority in point of time confers superiority of right. 

Conflicting 5. Where the priority of either cannot be ascertained, 

claims of pur- i . 1 i i 

chase and gift. ^ claim founded on purchase is entitled to the preference 

over a claim founded on gift. 


Contracts ge- G. Contracts are not dissolved generally by the death 
of one of the contracting parties, but they devolve on 
the representatives as far as there may be assets ; 
Exceptions, on^css the subject of the contract be of a personal 
nature, such for instance as in the case of a lease, if 
either the landlord or farmer die, the contract ceases 
on the occurrence of that event. 

Additional So also in the case of partnership and joint con- 

cxception. cems of any ••description, where the surviving partners 


* In the Buhreorayiq an opinion is cited from the Mubnoot, to the effect 
that if a person causelessly neglect to advance his claim for a period of 
thirty three years, it shall not be cognizable in a court of justice ; but 
this opinion is adverse to the received legal doctrine. 
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are not bound to continue in business with the heirs of 
the deceased partner, and vice versd; and the oblig*ation 
is extinguished, as well by civil as by natural death. 

8. Oaths are not administered to witnesses. Of witnesses. 

9. In civil claims the evidence of two men or one Their number, 
man and two women is generally requisite. 

10. Slaves, minors and persons convicted of slander incompetent 

are not competent witnesses. wunesaes. 

11. The evidence of a father or grand-father, in favor inadmissible 
of his son or his grand-son, and ?;?cc versd; of a husband 

in favor of his wife, and vice versd, and of a servant in 
favor of his master, and vice versd, is not admissible. 

12. Nor is the evidence of a partner admissible in or the gainc*. 
matters aftecting the joint concern. 

13. In matters which fall peculiarly within the pro- Female evi- 
vince of women, female evidence is admissible, uncor- 
roborated by male testimony. 

14. Hearsay evidence is admissible to establish birth, And hearsay 
death, marriage, cohabitation and the appointment of a 

Kazee ; as the eye witnesses to such transactions are 
frequently not forthcoming, 

15. No respect is paid to any superiority in the num- Superfluous 
ber of witnesses above the prescribed number adduced 

in support of a claim. 

16. The evidence of witnesses which tends to esta- or 
blish the plaintiffs claim to any thing not contained in 
his own statement, must be rejected; for instance, if 
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any of his witnesses depose to a larger sum being due 
to him than that claimed by himself. 

And differing 17 . The evidence of witnesses which tends to esta- 

SIS lo tlie 

ground of ac. Wish the plaintifl s claim on a ground difi’erent fiom 
that alledged by himself, must be rejected; for instance, 
if the plaintiff were to claim by purchase and his wit- 
nesses were to depose to his claim being founded on 
gift. 


Where it dif- 
fers as to the 
amount due. 


18. Where a debt is claimed, and some of the wit- 
nesses depose to the debt of the whole sum claimed 
and others to a part of it only, the plaintiff is entitled 
to such part only of the sum claimed. 


Of the gene- 
ral issue. 


19. Where a defendant pleads the general issue, the 
s prohandi rests on the plaintiff. 


Of a special 20, Where a plea contains defensive matter, such as 

plea contain- .... 

ing defensive payment or satisfaction, the onus probandi rests on the 
matter. defendant ; the rule being the same as in the Civil Law, 
that in every issue the affirmative is to be proved. 


Of the June- 21. A defendant may in some cases plead both the 

rial p[ea and general issue and a special plea, where they are not 

the general is- inconsistent : and the onus prohandi in such case 
sue. ’ 

rests on the plaintiff, where the special plea is not 
necessary to the defence; for instance, a man sues 
another for half an estate, alledging that he was born 
in wedlock of the same father and mother as the 
defendant. Here the defendant may deny the allegation 
generally, and at the same time plead that the plaintiff 
was born of a different family. 

A claim at va- 22. A claim is not admissible which may be repug- 
nance with a ^ former claim, both of which cannot stand ; 
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for instance, a person in a former suit having denied former one in- 
* , . . 1 u adimssible. 

that a certain individual was his brother, cannot subse- 
quently claim the inheritance of that person on the plea 
of such relation. 


23. But if the claim be at variance 'with a former one, 

and they can both consistently stand, it is admissible ; ^ 

for instance, a claim having been advanced to property 
in virtue of purchase, the same property may be claimed 
by the same person in virtue of inheritance, but i(‘ the 
claim of inheritance had been prior, a subsequent claim 
of purchase is not admissible; as it is manifest that 
they cannot both consistently stand.* 

24. If a man adduce a claim and have no evidence 
to support it, the general rule is, that the defendant must 
be put to his oath, and if he decline swearing, judgment 
should be given for the plaintiff; but if he deny on oath, 
he is absolved from the claim. 


25. Where both parties have evidence, that of the And m h 
plaintiff is generally entitled to preference. Thus for |,!|ve 
instance, where the creditor and debtor arc at issue as 
to the amount of a debt, and both parties Inive evidence. Examples, 
that of the former is entitled to preference, but whe re 
neither party has evidence, the assertion on oath of the 
latter is to be credited. 


26. It is also a general principle that where there is Additional 
evidence adduced on both sides, cceteris paribus, the 
preference should be given to the witnesses of the party 

dence. 

• At first sight there might appear to be a distinction without a diflTer- 
ence in this case; but the reason of the rule is that an heir might 
consistently make a purchase of property which had not devolved, but 
of which he was in expectancy. But it is contrary to ail probability 
that he should have purchased, after the demise of the ancestor, property 
to which he had represented himself actually entiUed in viitue «f 
inheritance. 
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Example, 


Ca^sp of sale, 
the })arties be- 
iriT at issue 
bulb as to the 
loi' • and the 
and 

each having 
evidence. 


And where 
neither has 
evidence. 


And where 
they are at 
issue as to the 
condition of 
a sale. 


0/ claims and judicial matters- 

wliose claim is greater, or who has the greater interest 
in the subject matter. Thus, for instance, in an ac- 
tion arising- out of a contract of sale, where there is a 
disagreement about the price between the seller and 
purchaser, both parties having evidence, the witnesses 
who depose to the larger sum being due, that is of the 
plaintiff, are entitled to preference. 

27. And where there is a disagreement, both as to the 
price and goods, both parties having witnesses, the 
evidence adduced by the seller is entitled to preference, 
as far as it affects the amount of the price, and that 
of the purchaser as far as it affects the quality and 
quantity of the goods. 

28. If neither party have evidence, they should both 
be put to their oaths, and if both consent to swear, the 
contract must bo dissolved ; but if one decline and the 
other swear, the decree should be passed in favour of 
the swearer. 

29. But if the disagreement exist with respect to the 
conditions only of a sale, such as the period of payment, 
&c., and both parties consent to swear, the assertion on 
oath ^of the party against whom the claim is made is 
entitled to preference. 


Suit between 30. Where a husband and wife dispute as to the 
amount of dower, both parties having evidence, that of 
tween lessor must be Credited, as it proves most so also 

in a dispute between a lessor and lessee, the evidence 
of each party is entitled to preference as far as their 

* But there is an exception to this general rule. If the proper dower 
of the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amount claimed by her, the evidence addu- 
ced by the husband is entitled to preference, because that goes to prove 
some remission on her part. See Hidaya, vol. 1st. Page 154. 
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individual interests are at stake; the evidence of the 
lessor being received as to the amount of the rent, and 
that of the lessee as to the duration of the term. 

31. Where property is claimed and the person in Claim of pro. 
whose possession it is, states that he is merely a depo- In 
sitary or paAvnee of an absent proprietor, and adduces 
evidence in support of his assertion, the claim must 

be dismissed ; but the claim should be rejected in limine 
where the claimant admits his title to have been derived 
from such absentee proprietor. 

32. Judgment cannot be passed exparte, ihe 
given being, that decisions must be founded either on 
the defendant’s confession, or (notwithstanding his 
denial) on proof by witnesses ; and where he is absent, 
it cannot be said whether he would have denied or ad- 
mitted the claim. 

33. When cases are referred to arbitration, it is re- ^ 
quisite that the decision of the arbitrators should be 
un^mous. 




PRECEDENTS 


OF 

i!llooi)ummtttran 


RELATIVE TO 

INHERITANCE, CONTRACTS, AND MISCELLA 
NEOUS SUBJECTS. 


CHAPTER I. 

J^RECEOEN JS OF INHERITANCE. 

CASE I, 

Question 1. A person dies leaving three sons. In 
what proportions will they inherit the ]>roperty left by 
him? 


Reply 1. The property will be made into three por- Sons inherir 
tions, of which each son will take one.* equally. 


Q. 2. Supposinj; that person to have divided his pro- 
perty durinjj^ his life time between two of his three sons, 
and that those two sons and their heirs had possc'ssion 
of the property so ^iven to them, in this case will the 
third son hav(^ a legal claim to any part of the property 
so disposed of? 

R. 2. If the father was in sound disposing mind. Hut the* father 

, ,..111. •• 1-- .• d>8ii>he- 

when he divided his property, giving distinct portions to any one of 

each of his two sons, and they retained separab^ jiosses- 
sionof their respective port ion.s, the third .son will not limo 
be entitled to any part of the property. 


See Principle of Inheritance, 2. 
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Precedents of inheritance, 

CASE IL 

Q. The plaintiff sues her younger brother to recover 
the proprietary right to a sixteenth share of certain 
lands, the property" of her deceased elder brother. It 
appears that those lands were not ancestrel, but entirely 
sclf-aequircd, and that on the death of the proprietor 
his family consisted of a dauirhter^ a widow, two bro- 
thers and two sisters. Und(‘v these circiiinstances, are 
the sisters, on the death of the })ro])rietor, entitled to 
partieipate in Jiis personal aecjiiisitiens, and adsaitting 
tliat they are entitled, under these eircunistam es, coiihl 
they ha\e any just claim, supposing the proprietor had 
left a son ? 

n. All the property of the deceased proprietor irmst 
on his death be distri])i5(ed among his two brothers, his 
t\YO sisters, liis widow, and his daugliter. The law in 
this respect recognizes no distinction between property 
wideh has descended from ancestors and property ob- 
tc.ined by ])ersonal aecjuisition.’^ Under these cirenm- 
slaiices thendbre, tlie sisters of the deceased arc entit- 
led to partieij^ate in the estate accjuired by him. If 
the deceased proprietor had left a son, both his brothers 
and his sisters would have been excludedf from the 
iiiiieritance, and would not have been entitled to any 
share. The i)roperty would in tliat ease have devolved 
exclusively on the son and daughter and widow; th® 
widow taking an eiglith }, as her legal sliare, .'tiid the 
residue l)cing divided between tlio sou and daughter, in 
the proportion of a double sliare to the male.§ 

CASE III. 

Q. A woftian dies leaving property which she ob- 
tained by inheritance from her husband and son. Will 
such property devolve on the relations of her husband 


SeePrin: lull : 1. tl4. §3 
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and son, who are not relations of the woman herself, or 
on her father? and is there any distinction between real 
and personal property in such a case of inheritance? 

R. The property which the widow obtained by inhe- The property 

ritance from her husband and son, w ill not devolve on ^ 

the relations eitiier of her Jiiisband or her son, who an' "'nim (ie- 

'n h fs on her 

not her relations; buJ it will devolve on lier father, own iicin;. 
brothers, or other relations, who may b(^ her Ian fill heirs; 
and there is no-*^ (iistinction betweeji real and pc'rsonaJ 
prope rty in siicli r<tsc; but it will all l)e inlu'ritt'd in 
the same manner. The enimu'ration of heirs, as laid 
down in the Sifrajya is as follows: — “They bet; In with 
lh(' persons entitled to shares, thi'ii they proci'ed to tlie 
residuary heirs by rt'lation, tlu'n they return to those 
entitled to shares accordini:; to their respective' rights of 
consanguinity, tlieii to the more distant kindred, thim to 
the successor I)> contract, thentolnm who was acknow- Nodi^iinrfirtn 
lodged as a kinsman through anotlu'r, then to tlie person 
to whom the whole propc'rty was left by will, and lastly rn^porty. 
o) the public tn'astuy.” Hut the relations of the hus- 
band and son of a woman (not Ixang Inu* ow i) r<*lations,) 
d ) not come within (lie (lescrij)tion of any of the heirs 
cimiuerated. 

C Asi: IV. 

Q. Are the olTspring of slave girls entitled to inherit 
the estate of their father? 

R. All the children of a person deceased, whether they Tho ci.iidrcn 

are the offspring of a slave girl or a free married w omaii, 

are w ithout distinction entitled to succe(*d to tlu'ir l> gvitli oihrr 
1 1- 1 , - 1 • rialdr<*n. 

respective shares, according to the law ot inheri lance. f 

* Prill : Inl» : 1 . 

+ But to establish the parentage o( (hiltlren liy slave j?irls it is neces- 
sary that the father should acknowh-dge them, if they are by diflfereut 
mothers; but if they are by the .same mother, the acknowledgment of the 
first born is suflicient.. — See Principles of Parentage. 32 . 
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CASE V. 

Q. If, according to the allegation of the widow, her 
adversary became an apostate from the Moohummiidan 
faith subsequently to the demise of her husband, mil 
this circumstance exclude him from the inheritance ? 

Apostary af- R. If the apostacy occurred, as stated, subsequently 
of an ances^ot demise of the husband, his brother will not 

is no bar there! >y be excluded from his right as heir, because; 

when the inheritance devolved, he was of the same 
religion as her deceased husband.^ 

CASE VI. 

Q. What conditions arc necessary to the validity of 
an adoption, according to the Moohummudan Law, 
and what rights appertain to a person legally adopted ? 
Has he any claim of inheritanc(‘ to the property left by 
his adopting father, or is the adopting father at liberty 
to dispose of all his property by sale, or gift, during his 
life time, and thereby to leave his adopted son entirely 
destitute ? 


Adoption con- R* During the life time, or after the death of the 
IrTui entance^ adopting father, the adopted son has no claim upon his 
property. f The adopting father’s control over his own 


*Difierence of religion is one inapedimenl to inheritance. — See Prin: Iiih ; 0» 
t By the term adoption here used, afliliation by distinct claim of pa- 
rentage is not intended, but merely the reception, by the adopting father, 
into his family, of a child, who notoriously and avowedly belongs to 
another family. In this particular the Moohummudan seems to agree 
with the English, and the Hindoo with the Roman Law. Adoption 
among the Roman as among the Hindoos at this day, was intimately 
connected with religious or superstitious notions, and “it was thought 
disgraceful not to keep up and preserve the domestic gods and sacred 
things of the faimly.” Whereas among ourselves and among the Moo- 
hummudans, it seems to have been suggested, to use an expression of 
3>r. 'J'aylor, merely as a resource of orbity. The same learned author, in 
a note to his chapter on adoption, observes — “It is not unusual, we all 
knou e\en among us, for friendship to adopt in effect, the children of 
strangers in blood; but here is the plain difference between such acts of 
friendship and the legal adoption of the Romans; the friend and intended 
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property is absolute, and although the adopted son may 
be thereby left entirely destitute, he is at liberty to dis- 
pose of his property as he pleases, by sale, gift, or 
otherwise. 


CASE VIL 

Q. Supposing the claimant in this case to have been 
arraigned and convicted on suspicion of the murder of 
the woman to whose property he lays claim as lawful 
heir, will this circumstance exclude him trom the inhe- 
ritance ? 

R. Mere suspicion of murder is not sufficient to ex- Suspicion of 
elude from the right of inheritance. Unless the crime 

be fully established, the suspected person has a riffht to 

j . dude from in. 

succeed to the property as heir, supposing his title to heritance. 
the inheritance to be otherwise unexceptionable.* 

CASE VIJL 

Q. A Moosulmaun is involved in debt, by having be- 
come security for another. On his death are his heirs 
liable to pay the debt, without reference to the amount 
of the property which they may have inherited from 
him, and are they answerable for the debt, supposing 


benefactor may change his mind when he pleases, but the adopted child 
at Rome obtained by the adoption legal rights of inheritance and succes- 
sion to the adopter, of which he could not be arbitrarily or wantonly 
dispossessed." — Summary of Taylor’s Roman Law, vol. 1, page 74. 

• The claimant in this case was probably convicted under the absurd 
rules of evidence observed in the lUoohummudan criminal Law, by which 
an accused person was convicted and punished, not according to the 
offence of which he had been guilty, so much as according to the quantum 
of evidence adduced against him. It appears that the claimant was sen- 
tudlLd to 12 years imprisonment on anspioion of the murder with which 
he was charged ; and to justify exclusion from inheritance, complete 
proof is requisite. It may here be observed that homicide, of whatever 
description, however accidental, if fully proved, excludes the person 
who committed it from inheriting the property of the person slain, pro- 
vided he was the cause, but not if he was the occasion merely. Ses 
Prin : Inh. 6. 
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the deceased to have left no property? if so, the heirs 
being two brothers, a nephew and a son, which of them 
is liable ? 

Heirs are an- jf the debtor left property at liis death, 'the cre- 

swerable for i i i i /* 

the debts of ditor may claim his debt trom the heir of the deceased, 

torT a^far as become possessed of the property left ; and the 

there are as- debts of a deceased person must be liquidated, before 

sets, but no ^ - , . , • i ^ , 

larther. claiius oi inheritance can be satisfied. It the amount 
of the property exceed the amount of the debts, the 
heirs will share the residue ; but if the property fall 
short of the amount of the debts, the whole of it must be 
appropriated to their liquidation, and the heirs will dicn 
not be responsible for vliat remains due. If the de- 
ceased left no property, the claim of the creditors will 
not lie against his heirs. If at the death of the debtor 
he leave a son, two brotliers, and one brother’s son, the 
former will be liable, and the residue, alter the creditors 
shall have been satisfied, will devolve entirely on him, 
according to law . The brother and brother's son cannot 
inherit any of the property during his life time.* 

CASE IX. 

Q. A woman has two sons. One of them dies in 
the life time of his mother, leaving a daughter. After 
the woman’s death, that daughter lays claim to the pro- 
perty left by her in right of her father. Will her claim 
be good against the brotlier of her deceased fatlier, that 
is to say, her uncle ? 

Claim to inhe- R. The daughter can have no claim against her 
deceased^per^ uncIc, becausc her father died in the life time of his 
iible mother, who has another son living, by whom the daugh- 

ter is excluded. She can therefore have no claim of 
inheritance to the property of her grand-mother.f 


See Prill : Inh: 21. 
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CASE X. 

Q. Supposing any of the heirs to be insane or blind, 
do these circumstances operate to preclude them from 
inheritance ? 


R. Mental derangement, or any description of insa- insanity and 

1 , 1 . blindness do 

nity, and blindness, are not among the impediments to not disquaidy 
succession ; but persons afflicted in this manner are en- mlifint* 
titled to their legal shares as other heirs.* 


CASE XT. 

Q. Two women during the life-time of their mother 
execute a dec^d in lavour of two other heirs, renouncing 
their right of inheritance to their mother’s property. 

They each received one thousand rupees from the per- 
sons in wlios? favour they executed the deed, and for a 
period of nearly twelve years after their mother’s death 
they advanced no claim; but ultimately sued for their 
legal sh ires of the property left by their mother. An 
alleged deed of gift by the mother to the persons in 
whoso favor the renunciation was made, and of which 
mention is made in the deed executed by the two wo- 
men, is proved on investigation never to have existed. 

Under these circumstances will the deed of renunciation 
executed by the women be any bar to their present 
claim ? 

R. Renunciation implies the yielding up a right al- RenunrUtion 
ready vested, or the ceasing or desisting from proseim- 

ting a claim maintainable against another. It is evident 

aua void. 


•Both the causes here mentioned operate to exclude from the inheri- 
tance agreeably to the provisions of the Hindoo Law ; — “ Lunuchs aud 
outcasts, persons born blind or deaf, nuulmen^ idiots, the dumb and such 
as have lost the use of a limb, are excluded from a share of the heri- 
tage”. — Sir W. Jones’s translation of the Institutes of Munoo, Chapter 
IX ^ 201. But these absurd provisions seem to be entirely obsolete in 
the present day. 


N 
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that, during the life-time of the mother, the daughters 
have no right of inheritance, and their claim on that ac- 
count is not maintainable against any person during her 
life-time. It follows therefore tliat this renunciation, 
during the mother's life-time, of the daughters' shares 
is null and void; it being in point of fact giving up that 
which had no existence. Such act cannot consequently 
invalidate the right of inheritance supei*venient on tho 
mother's death, or be any bar to their claim of the estate 
No limitation left by her. The omissjon to advance a claim for a pe- 
to c aim of. years is no legal bar to the ulti- 

mate admission of such claim.f 

CASE XII. 

Q. A person contracted marriage with a woman, who 
was his equal in point of circumstances, and against 
whom there was no legal objection. He had a family 
of children by this marriage. He afterwards connected 
himself with a dancing woman, to whom however he 
was not married, and by her also he had several chil- 
dren. He died without making a will, and the question 
is, whether his children by the unmarried woman above 
alluded to, ate entitled to any portion, of bis estate, or 


• The limilalion of twelve years fixed by Section XIV. Regulation a, 
1793, Section Vlll. Regulation 7, 1795, and Section XVIII. Regulation 
2,1803, modified by Section III. Regulation 2, 1805, may perhaps be 
held to supersede the Moohunimudan Law in this particular ; but there 
certainly do appear to be claims^ such for instance as a claim to dower, 
the non-adducement of which within a certain period, it would be harsh 
to pronounce a ground for being not cognizable. 

t Futyras similar in purport to the above were delivered on this occa- 
sion by the Cauzee of the Provincial Court and the Mooftee of the City 
Court of Patna; but a contrary opinion was delivered by the Mooftee 
attached to the Ziiluh Court of Shahabad, to whom also the point was 
referred. He maintained that the execution of the deed for which a 
consideration haeV* been received by the obligors was binding against 
them, although the right parted with was not in existence at the time. 
The question however having been ultimately referred to the Law 
Officers of the Sudder Dewanee Adawlut and other learned authorities, 
It was satisfactorily ascertained that the opinion of the migority wan a 
correct exposition of the law. 
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whether the whole of it should devolve on his widow 
and the children begotten by him in wedlock ? 

R. Under the circumstances stated, if a marriage be lii^dtimafe 
not proved to have taken place between the deceased 
and the dancing woman in question, and if it be evi- lather's 

properly. 

dent that her children are the fruit of fornication, their 
parentage will not be established in the deceased; 
according to the saying of the prophet — Offspring 
belong to sneh as have consorts, but fornicators are 
prohibited from laying claim/' Consequently the pa- 
rentage not being established, and there being no will, 
no part of the property of the deceased belongs to the 
illegitimate children, but the whole will go to those born 
in wedlock. It is laid down in the Kafec — ^“The off- 
spring of fornicaiion and the offspring repudiated by 
laan or imprecation, take the maternal estate only, but 
not the paternal, nor can the father inherit from them. 

The father of such offspring cannot be considered as 
standing in any degree of relation to them, and their 
relation to the father being cut off*, they are consequently 
excluded from claiming relation with his family.” It is 
also laid down in the Hummadeea that the parentage 
of the fruit of fornication is not established in the father. 

CASE XllT. 

Q. A person died, leaving certain landed property, 
and four sons, two of whom died childless. The sur- 
vivors, A and R, lived in joint possession of the estate. 

B afterwards died, leaving two sons, C and D, and two 
daughters, E and F. These persons remained with 
their uncle and his sons G and If, as joint proprietors 
of the lands in question, A then died, and the survivors 
still continued to live together on the same tenns — af- 
terwards C and G successively died, and D has since 
disappeared, nor can any tidings of him bo obtained. 
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Last of all H died, leaving a widow, who is the only 
present surviving claimant except the daughters of 
111 what proportions will these persons respectively be 
entitled to inherit the estate ? 

R. Under these circumstances, the estate should bo 
made into sixteen portions, of which the widow of II 
is entitled to two, and E and F to seven, or three and a 
half each. The remaining seven shares, which properly 
belong to the missing person D, should not immediately 
devolve on any of the other heirs ; but four shares of it 
Property of should be deposited in tlie hands of a trustee, and the 
sonrshouid remaining three should be entrusted to the person or 
l)e kept in persons in possession of the rest of the property, to be 

fil)eyunce for * ^ i r 

ninety >ears kept until the expiration of the period allowed for the 
of their birth, rc-uppearance ol the missing person. This period is 
ninety years reckoning from his birth. If he re-appear 
in this interval, the whole seven shares should be made 
They cannot Over to him, but if no intelligence of his fate can be 
inheiUcd of before the expiration of the above period, 

dniin*; this 111- his lieii’s will inherit the four shares which were depo- 
sited in the hands of a trustee, and the remaining three 
shares will devolve on the other heirs who came into 
possession at the former distribution.-^ 


* The Principle of the La-w laid down in this case is, that a missing 
person is considered defunct, as far as regards the property of others, 
and living, as far as regards his own property, lie shall not inherit from 
others during the period of ninety years which is allowed for his re-ap- 
pearance, nor shall others inherit from him during this interval. 

'I'he surviving representatives of B were D and E and F, and the sur- 
viving representative of A was H. The lirst three persons were entitled 
to eight shares of the property in right of their lather B, and the last 
mentioned to eight in right of his father A ; but of the first eight shares 
D, by virtue of his being a male, was entitled to four, and E and F to tw o 
shares each. After D disappeared, H died, leaving a widow who was 
entitled to tw^o shares only of his eight portions, and the remaining six 
devolved on the chil^ien of his paternal uncle B ; of which six, D as 
male, was entitled to three or a double portiou, but it being a rule that 
a missing person is to be considered living as to his own property, and 
defunct as to the property of others, after the disappearance of D, his 
four shares, which descended to him absolutely from his father, and of 
which he was in possession before he disappeared, should be placed in 
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CASE XIV. 

Q. Supposing Miissummaut Buhorun to have been 
the wife of Ruhm Ali, will the property left by him go 
to both his widows, namely, Mussummaut Buhorun and 
Mussummaut Bheekun equally, or in what proportions ; 
according to law are their rights equal or dilFerent? 

R. In case of there being children, an eighth share of Wid ws share; 
the husband's property goes to the widow, and in case 

of tliere being no children, a fourth. In both cases the 
widows will share equally.^ 


CASE XV. 

Q. What is the nature of the contract of marriage, 
and what arc the conditions, by the existence of which 
a woman becomes entitled to succeed to her husband’s 
property on his death? 

R. The term nqudy or contract, in a strict sense sig- Conditions of 
nilies tying together; and the joining of two persons in 
matrimony is termed a contract of marriage. The pro- 
posal and consent of the parties are essential to the 
contract. The bride should express consent if she be 

adult, and the guardians and witnesses should be present 
at the ceremony. Under these circumstances, the wife 
is competent to inherit her husband’s property, sup- 
posing her not to have been divorced from him, not to 
have killed her husband, not to be the slave of any one, 
and not to be of a dilFerent religion. Such a widow 
takes an eighth where there are children, and a fourth 
where there are none.f The remainder goes to the 
legal sharers, in default of them to the residuary heirs. 


the hands of trustees, and the three sliares which would devolve on him 
only in the event of his proving t(» have been alive at the date of the 
death of his cousin H, should be given to the other heirs, to be enjoyed 
by them, subject only to the condition of the re-appearance of the mis- 
sing person. 


* See Prin ; Inh ; 14. 1 14. 
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in default of them to the distant kindred, and in their 
default it escheats to the public treasury. 

CASE XVI. 

Q. A person had a son and two daughters. The 
son died before him. On the father s death, besides the 
two daughters above mentioned, he left a widow and a 
son’s daughter, claimants of* his estate. It is proved 
that a certain sum was settled on the widow as dower, 
and the question now therefore is, to what proportion 
of the estate she is entitled, in satisfaction of her dower 
and in virtue of her legal share of inheritance ; and to 
what shares of the estate of the deceased are his 
daughters and son’s daughter entitled? 

In ad lition R. If the amount specified as dower exceed the value 
claim ^he estate, the heirs will not be entitled to succeed to 

dower, tbe If the whole will appertain to the wife 

widow takes ^ i 

a iee,ai share, in Virtue of her claim of dower. If the amount specified 
fall short of the value of the estate, the proceeds must 
in the first instance be applied to satisfy the claim of 
dower. Of the residue one-eighth* must be given to 
the widow as her legal share of the inheritance, and the 
remaining seven-eighths must be distributed equally 
\ son’s dangb daughters. A son’s daughter has no 

er cannot in- right of succession while there are daughters.f Autho- 
itughTere. rities: In the Hirfayo, on the chapter treating of pri- 
luthoriUes. vileged slaves — “ In the case of property appertain- 
ing to an insolvent estate, the right of the heirs is 
defeated.” So also in the Dar, a commentary on the 
Ghoorur — No right of property remains to the heirs 
in the case of an estate, the assets of which are not 
more than sufficient to answer the demands against it.” 
So also in the Shareefeeah, a commentary on the 


* See Prin; Inb: 14 t 
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Sirajyah — the discharge of his just debts from 
the whole of his remaining effects ; then the payment of 
his legacies out of a third of what remains after his 
debts are paid, and lastly, the distribution of the residue 
among his successors.” 

These quotations are suflicient to show that tho 
liquidation of the debts precedes the distribution of the 
property among the heirs. In the Skartefeeak^ also 
treating of widows, it is stated that one-eighth belongs 
to them with children, and treating of daughters, tliat 
two-thirds belong to two or more, and treating of son’s 
daughters, that they cannot inherit where there are sons 
or daughters of the deceased, and that any surplus after 
the distribution reverts to such sharers as are entitled 
thereto. 


CASE XVII. 

Q. A person having built a dwelling house, made a 
present of it to his daughter at the time of her marri- 
age. The husband to whom she was united had some 
children by her, and had also some children by slave 
girls. Both the husband and wife are now dead. Does 
the house belong of right to the children of the wife 
alone, or are the children of the husband by the slaves 
entitled to succeed as heirs also? 

R. If the husband died before his wife, his children The 
by the slave girls have no right to the house. Accord- 
ing to Law the children of the wife will inherit all the estate, 
property both real and personal left by their mother. 

If the wife died before her husband, he was entitled to ^ 

if the husband 

one fourth of her property both real and personal, and survive her, 
his legal share of it, according to Law, must be diatri- sblreT^Ze! 
bnted among his children, whether by the wife or slave 
girls, in the proportion of two shares for a son and one 
for a daughter. 
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CASE XVIII. 

Q. A person made over to his wife, by a deed of 
Be^a Mokasa* all his property in satisfaction of part of 
her dower. The wife remained in possession of the pro- 
perty so transferred during her life-time, and died, child- 
less, before her husband; a short time afterwards her 
husband also died, leaving by another wife a son and 
daughter, who lay claim to the property left by him. 
But the two nephews (one of whom is now represented 
by his son) of the deceased wife claim the entire pro- 
perty in virtue of the deedt3f Beea Mokasa* by which it 
was conveyed to her in satisfaction of dower. In this 
case to whom will the litigated property of right belong? 


Tbc of It. Under these circumstances, half the estate left by 

devolved on her husband in right of 
succeed inheritance. On his death that half will go to his chil- 

♦^qunlly t«» i\or 

ehiato. sho dv- dren by another wife. The remaining half will bo 
auVb! fore ^ divided equally between the tw o nephews of the deceased 
husband. wife, and alter the death of one of them, his entire 
share w ill devolve on his son.f 

CASE XIX. 

Q. A woman marries a second husband during the 
life-time of her first, and continues to cohabit with such 
second husband for the period of twenty nine years, 
during which time she had by him several children. 


• The strict meaninsj of the term “ Mokasa*' is Retaliaro et coaequare 
raiionis” — IMcuinski — but in the language of the Law, when connected 
V'itli the term lieea^ or sale, it means a sale of property for property, or 
barter, hich is sale in one shape, and purchase in another. — Hidaya. 

t The reason of this is that although (the husband having made over 
all his property to.,his wife in satisfaction of dower) his heirs could not 
possibly have had any claim to succeed to the property on the wife’s 
death, bad she survived her husband, yet she ha\ing died, childless, be- 
fore her husband, he, as heir, was entitled to one moiety of the property 
Jeft by her as his legal share, and consequently no distribution of the pro- 
perty haN ing taken place during his life-time, his heirs were after his 
death entitled to the same proportion. 
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Will she, in virtue of such marriage, be entitled to in- 
herit the property of her second husband on his death ; 
and supposing a man to die, leaving a widow, three sons, 
a daughter and a brother, claimants to his property, to 
what proportions of it will each of them be entitled ; 
and if the deceased, during his last sickness, had de- 
clared his intention that the persons claiming to be his 
widow and his children should take all his property, 
will such disposition hold good ; and in what propor- 
tions will they share? 

R. So long as the first marriage shall continue uii- or a woman 
dissolved by divorce or otherwise, the marriage of a . 

^ ^ iipjain during 

woman to a second husband is wholly illegal ; and if the life of her 
cohabitation be the consequence of such second marri- 
age, it amounts to adultery, and the issue of such of the 
intercourse are bastards, who, with their mother, are 
w holly incompetent to inherit the estate of their dec eased use. 
father. If the second question relate io the parties 
mentioned above, neither the person claiming to be his 
widow nor her children are entitled to any proportions 
of the property, and the w hole will go to the brother by 
right of consanguinity ; but the verbal disposition made 
by the deceased during his last sickness will hold good 
to the extent of a third of his property, of which the 
person claiming to be his widow and her sons w ill take 
shares alike. If the question relate generally to cases 
of persons having a legal claim to inheritance, the 
answer is, that tlie share of the widow is one-eighth, 
and the remainder should be distributed, to the exclu- 
sion of the brother, among the sons and daughters, in 
the proportion of a double share to the male. 

^CASE XX. 

Q. A person died seized of a landed estate which he 
inherited from his father. He had three wives. The 


o 
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first wife died during his life-time, leaving one son. By 
his second and third wives, who survived him, he had 
two sons and two daughters, all living; besides A\bich 
persons he left a sister, so that there are altogether 
eight claimants to his estate. His sons took jxissession 
of the entire property without allotting any portions to 
his widows or daughters. Subsequently to his death 
his sister (and on her decease her heirs) and the daugh- 
ter of his third wife lay claim to shares of the property. 
The sons in possession plead that it has becm the im- 
memorial usage of their family to exclude females from 
the inheritance, to which the claimants reply by denying 
the usage, and alleging that they had already partially 
obtained their right of inheritance in money and lands. 
Under these circumstances are the parties claiming 
entitled to succeed to any portion of the estate left by 
the deceased, — and if so, what is the extent of their res- 
pective shares? 

Sisters are cx- R. Posscssion is of various kinds. It is not express- 

aiuf ^daugh-"** stated on what tenure and for what period the de- 

ceased and his father held the i)roperty, nor is the 
original acquirer mentioned, nor the mode by which the 
acquisition was made; neither is it distinctly stated 
that besides the persons enumerated there were no other 
claimants of the estate at the death of the proprietor ; 
which not being satisfactorily ascertained, it is impos- 
sible to declare into how many shares the property 
should legally be distributed : but it is concluded that 
the object is to ascertain the legal shares of those spe- 
cified on the supposition that there were no other per- 
sons entitled to participate. On this presumption there- 
fore it may" be stated that, according to the Law of 
Inheritance, a sister and her heirs are excluded from 
the inheritance by sons and daughters of the deceased. 
An eighth therefore should be given to the widows, two 
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shares to each of the sons, and one share to each of the 
daughters, supposing that none of these claimants had 
compromised or surrendered their rights, and that all 
claims requiring previous satisfaction had been ad- 
justed ; as is laid down in the Shureefeeah, a treatise on 
inheritance, — Brothers and sisters by the same father 
and mother and by the same father only are all exclu- 
ded by the son and the son s son in how low a degree 
soever.” Wives take in two cases : a fourth goes to tlie slnrr.* 

^ .1 1 -1 j 1 » 1.11 vvidi.w. 

one or more on failure of children, and sons children, 
how low soever, and an eighth with children or son’s 
children in any degree of descent.” If there be bro- Foriho in.iif s 

doubt* iki.iirr. 

thers and sisters by the same lather and mother, the 
male has the portion of two females.” 


CASE XXI. 

Q. Has a woman any right to share in the property 
left by her deceased step-son? 

11. A step-mother is not considered in law a mother. Of a step- 
81ie is called wife of the father. She only who bears 
tlie child is termed mother. As a step-mother is not 
viewed in the same light as a mother, she cannot take 
the maternal share of inheritance, which is a right ap- 
liertaining to mothers alone. 

CASE XXIT. 

Q. On the death of a widow in whose favour an 
assignment of property had been made by her husband 
in lieu of her dower, she leaving a son, a daughter, and 
a daughter by a second wife of her husband, which of 
these persons will succeed to her property? 

R. Her son. will take two parts and her daughter one. Qf ^ st( p. 
The daughter by the second wife of her husband has no tiau-hui. 
title to any share. 
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CASE XXIII. 

Q. A person having received a gift of certain landed 
property dies, leaving his father’s mother, his mother, 
and his paternal half-nnclc ; which of these persons 
will be entitled to inherit his estate, and in what pro- 
portions; and supposing he left another paternal half- 
iincle, how will his property be distributed among the 
four persons above enumerated? 

Of a grand- R. If a person die, leaving his grand-mother, his 
mother.^^^^ ^ mother, and only one paternal half-uncle, the property 
will be made into three parts : one of which will go to 
his mother and two to his paternal half-uncle ; and if 
he left two paternal half-uncles, they will each take one 
share, the remaining third going to his mother.* 

CASE XXIV. 

Q. Admitting the relation of the parties to the de- 
ceased proprietor to be as stated, how much of his 
property will go to his mother, and how much to the 
plaintiffs — his brother’s sons? 


Ol mother 
with brother’s 

iJOJlS. 


R. One-third will go to his mother, and two-thirds 
to the plaintifi’s, by reason of their male consanguinity 
and residuary title.f 


CASE XXV. 

Q. 1. A woman (A) had three daughters: B, C and D. 
The last mentioned (D) died before her mother, leaving 
children. On tlie death of A, her two surviving daugh- 
ters (B and C) take possession of her property ; after- 
wards B died. Under these circumstances, how will 

• The grand-mother is in this case excluded agreeably to Prin: Inh: 37. 

t It is presumed in this case that there were no sons, nor sons’ chil- 
dren, nor brothers, nor sisters, in which case, according to Prim Inh: 34, 
the mother is entitled to one-third. 
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tke property of B be divided between her sister (C) and 
her late sister’s (D’s) children, being a son E and a 
daughter F? 

R. 1. Under the circumstances stated, the property, Of a sister 
according to the Moohumniudan Law, will be vested in d/eu onterde- 
C alone, because D died before her mother and B died ceased sister, 
after the decease of her mother, leaving a sister (C). 

According to Law, E and F are not entitled to inherit, 
as C is the legal heir, or the only person for whom the 
Law prescribes a legal share, and E and F are merely 
distant kindred, for whom no provision is made under 
such circumstances, and who, while a legal sharer is 
living, can have no right of inheritance, as is laid down 
in the Shurhi-oo-Tahavi , — ^‘The distant kindred cannot 
inherit while a legal sharer survives.” 

Q. 2. By reason of the death of D before her mother, 
are her children excluded from inheriting their maternal 
grand-mother’s estate or not? If they are not excluded 
from the inheritance, in what proportions will they 
share her property ? 

R. 2. The death of D before her mother causes her or a daugh. 

children to be excluded from inheriting their maternal of\ 

grand-mother’s estate, because B (the daughter of A)<i^ceHsed 

is a legal sharer, and E and F are distant kindred, and, 
according to the doctrine already cited, distant kindred 
are excluded from inheritance where there is a legal 
sharer.* 


CASE XXVI. 

Q. Zuhooroonissa, a female Moosulmaun, dies, leav- 
ing as claimants to her property two half-brothers and 
a half-sister, by the same father only, and a son and a 


* Prin; Inh; 9. 
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widow and two daughters of her uterine brotlior, who 
died before her. Pending? the suit, the widow of her 
uterine brother dies. Under these circumstances, to 
w^hicli of the relatives above specified will the property 
of Zuhooroonissa legally go, and in what proportions ? 

Of liaif-bro- Under the circumstances stated, the whole of the 

Mhieir wi(h property left by Zuhooroonissa will go to her half- 
^ brothers and her half-sister. The property w ill b« 

trrsol a whole a j. .. 

brother. divided into fAC shares: of which each half-brother 
Avill take two and the half-sister one. The son, the 
widow and the two daughters of her uterine brother, 
cannot succed to an^^ part of the property, because the 
brother's widow^ has not any right of succession, and 
because there being half-brothers and a half-sister, the 
son and daughters of the uterine brother are excluded 
from the succession, as is declared in the Law of 
Inheritance.* 


CASE XXVII. 

Q. A, the original proprietor of a landed estate, has 
a son, B, and a daughter, C. B dies during the life- 
time of A, leaving a son, D. Afterwards A dies, lea\ ing 
C and D. Previously to the distribution C dies, leaving 
two daughters, E and F. Under these circumstances, 
to wdiat shares of the property left by A and C arc their 
representatives E and F and D respectively entitled ? 

Of a soil’s son R. The fact of D’s father (B) having died during the 
life-time of his grand-father A, operates to his imperfect 


* There is a distinction made between brethren by th<* same father 
only and brethren by the same mother only. See Prin: Inh: 2G and 30, 
the latter being sharers and taking a portion at all events (unless there 
be children or son’s children how low soever, or a father or paternal 
grand-father how high soever) and the former being only residuaries ; but 
both classes exclude the children of brethren, even though they be by 
the same father and mother. 
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exclusion.* Had such not been the case, D would 
have been entitled to two out of the three ^hares, only ^ »r.(i t^vo 

one-third to the daui^hter C. Under the circiim- » 

stances stated, one-half is the property of C, and the 
otLor half devolves upon J3. On the death of C, lea; inj 
two dauj^htc^s, E and F and her nephev/ D, the Iniir of 
the pn)])erty wliicli she inherited must be di JJed inio 
three parts, two of which belong to E and F, and one 
to f), so that by this means D (or his represeiitativ es) is 
eventually entitled to two-thirds of the entire property 
left by his grand-father A, and E and F (or tlmir repre- 
sentatives), the graud-daughters in the leni.de line of 
A, are entitled to one-third only of his estate. 

CASE XXVIII. 

Q. A person, named Sheikh Ahmud, lays claim to all 
the property, real and personal, of a deceased woman, 
named Motee Jaun, also to recover a debt due to liu' 
deceased by two individuals; on the plea, that his 
grand-father had made a conditional grant ol“ a 2)or- 
tion of land to the said deceased, stipulating that she 
was to enjoy the profits thereof during her lilh-time, but 
that after her death it was to revert to the donor; and 
that she, during her life-time, and a short time before 
her death, executed a deed of gift in Ihvor of him, the 
claimant, making over to him, at her death, the said 


* In this case tiiere seems to be an inaccuracy in tlie FuUvv) in the use 
of the term hvjh noqsan or imperfect exclusion, whieli si^rriihes an ( xclu- 
sion from one share and an admission to another, and it takes place in 
respect to five persons only; the husband or wife, the mother, the son's 
daughter and the sister by the same father. Thus, for instance, the share 
of the wile is one-fourth when there are no children, but if there are 
children she is excluded from the fourth share, and is adniiUt'd to an 
eighth share only. But the son or son’s son (the son having died during 
the life-time ol the lather) is perfectly excluded from any share of the 
inheritance, technically so called. He comes in merely as a residuary in 
his own right. The share of the one daughter, C, is half by law, and he 
takes the other half as residuary. At the second distribution the share 
of the two daughters, E and F, is two-thirds, and he takes the remaining 
third af residuary. 
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land, together with all her property, real and personal ; 
and assigniij^ to him the amount of the debt due to her, 
(being ninety four rupees thirteen annas,) from the in- 
dividuals above alluded to. Four other persons also 
lay claim to the property, namely, Munna Khan, Mean 
Khan, Jeevun Khan, and Chand Khan; the tvvo former 
on the plea, that the deceased was daughter of the 
paternal aunt and daughter of the maternal uncle of 
them respectively ; and the two latter, that she was the 
wife of the brother of their grand-father. Sheikh 
Ahmud and Mean Khan have each adduced satisfactory 
evidence in support of their respective allegations. 
Under these circumstances, which of the claimants is 
entitled to succeed to the property left by the deceased 
woman? 

Of the prand- R. Neither Sheikh Ahmud, nor Jeevun Khan, nor 
band^s^ ^ Chand Khan, have anyclaimofinheritance to the property 

ther. of the deceased. But the witnesses have satisfactorily es- 

tablished the allegation of Sheikh Ahmud, respecting the 
gift, w hich is virtually a bequest, because it appears from 
the testimony adduced, that the gift was made in the 
last sickness of the deceased, and every donation made 
Ofa deathbed on a death-bed is a bequest; according to the 

Viqaya , — A death-bed gift, though actually made, must 
be deferred until death, because its conditions are 
dependant on that event; for if the property be insuffi- 
cient to cover all the debts, the gift will be null, and if 
there be no debt, it will be good only as far as a third 
of the estate.'' Also according to the Madun , — ‘^When 
a person on a death-bed makes a gift, it must be taken 
out of a third of his estate.” Therefore after defraying 
the funeral ejLpences, and liquidating the debts of the 
deceased, a third of what remains must be given to 
Sheikh Ahmud, in virtue of the bequest. According to 
the Sirajyyah , — There belong to the property of a 
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person deceased four successive duties : first his funeral 
ceremony and burial without superfluity of expence, 
yet without deficiency; next the discharge of his just 
debts from the whole of his remaining efiects ; then the 
payment of his legacies out of a third of what remains 
after his debts are paid ; and lastly, tlie distribution 
of the residue among his successors, according to the 
divine book, to the traditions, and to the assent of the 
learned. They begin with the persons entitled to shares, 
who are such as have each a specific share allotted to 
them in the book of Almighty God ; then they proceed 
to the residuary heirs by relation, and they arc all such 
as take what remains of the inheritance, after those who 
are entitled to shares, and if there be only residuaries, 
they take the whole property; next to residuaries, for 
special cause, as the master of an enfranchised slave, 
and his male residuary heirs ; then they return to those 
entitled to shares according to their respective rights of 
consanguinity, then to the more distant kindred.*" Now 
Munna Khan and Mean Khan are among the distant 
kindred ; and in the event of there being no residuaries, 
or legal sharers, the distant kindred inherit; and in that 
case, the two individuals aforesaid will succeed to the 
two-thirds of the property which remain after defraying 
the funeral expences, the discharge of the debts, and the 
payment of the legacies out of a third, according to the 
authority above quoted.* 

CASE XXIX. 

Q. A woman (A) after the death of her husband (B) 
takes possession of his property which he inherited from 

* Here the son of the father’s sister and the son of the mother’s brother 
will both inherit; the former taking by reason of his paternal conne^foa 
two-thirds, and the latter one third by reason of his maternal connexion. 
Where claimants of the same degree belong to different sides of the* 
family, one does not exclude the other; but bad the claimants been the 
son of a father’s brother, and the son of a father’s sister, the latter would 
have been excluded. — See Prin; Inh: 53. . 
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his grand-father, and continues seized of the same du- 
ring lier life-time ; but under what title she held is not 
clearly ascertained. Under these circumstances, there 
being two claimants, A\s half-brother, and the grand- 
son of B’s half-sister by the same fath-rr only, on 
which of the two will the property devolve? If it 
should devolve on both, in what proportions will they 
share ? 


of A 

grand-son of 
a half-sister 
by the same 
father only, 
and a widow’s 
balf-brolber. 


R. It appears that the p<l)perty in this case was an- 
cestrel, but it is not clear under what title A came into 
possession. From the fact of it's having hi en anccstrel, 
it follows that it belonged to E, and after his death it 
should devolve on his heirs. The seizin of A is of no 
effect to prove her proprietary right. According to the 
question it appears there are no other heirs of B than 
his widow and a half-sister’s gr and-son ; but the w idow 
(A), as well as being one of the heirs, is a creditor of 
her husband also ; for, according to the Moohummudan 
Law, dower is a necessary debt in case of a marriage, 
insomuch that there can be no contract of marriage 
without dower. If B, the husband, during his life time 
satisfied the debt of his wife's dower, or she voluntarily 
relinquished her claim to it, notwithstanding the pos- 
session of A, the property will be made into four shares, 
of which the widow (A) will take one as her legal share, 
and after her death the same share will go to her half- 
brother, and the remaining three shares w ill go to B's 
half-sister’s grand-son. If B died without satisfying the 
claim of his wife’s dower, and she did not relinquish 
it, the debt due on account of her dower should be paid 
to A’s heir, being her half-brother, before the distribu- 
tion of the estate to satisfy the claims of inheritance. 
After satisfying the debt of dower, if there remain any 
surplus, it will be made into four parts and be distributed 
among the parties in the proportions already specifiied. 
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If it had been proved that A was seized of her husband’s 
property in virtue of proprietary right, as for instance in 
exchange of her dower, in this case the whole property 
would have devolved on her half-brother as her legal heir, 
and 13 *. luilf-sister’s grand-son would have been excluded 
from iiLAQ] aance. Al cording to the question ’ ow c^ cr 
it djcs not a];^^car to have been proved that the p j.:s;:s- 
sion of A V/ ij of this nature; but it has been ]?rj\ed 
that the property formed the auceslrcl estate of 11. d’he 
proper answer to tln^ question therefore is as originally 
stated. Ey tJie term ancestrel estate is meant proper: y 
which, }i a viiig belonged to his grand-falht r, devolved on 
the husband in right of inheritance. It is declared in 
the Hklaija — It is a rule, that if an inherit :/s right of 
property in any thing be proved, still a decree cannot 
pass in favour of the heirs, until proof be adduced of 
the death of the iiiheritee, and of tiioir rigl.t of heri- 
tage.” So that in this case the proof that the properly 
belonged to the grand-father and that he left it as ua 
heritable estate, is proof that it belonged to him of riglit 
after the death of his grand-fatlier. In tlie Hulaf/a also 
T!ie payment of dower is enjoined by the Law.” So 
a'>r in the Sirajya, — Next, the discharge of his just 
d h.s fro a the whole of his remaining cfl’ects ; then, 
the payment of his legacies out of a lliird of wliat re- 
mains after his debts a -c paid ; and lastly, tlie distribu- 
tion of the residue among his successors.” Then the 
offspring of his father or his brothers.” “ Then the 
strength of consanguinity prevails : thus a brother by 
the same father and mother is preferred to a brother by 
the same father only, and a sister by the same father and 
mother, if she become a residuary with the daughter, is 
preferred to a brother by the father only ; then to the 
more distant kindred. The third sort are descended 
from the parents of the deceased ; and they are the 
sister’s children and the brother’s daughters.” 
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CASE XXX. 

Q. In the event of the deed of dower set up by a 
widow proving to be invalid, will her adversary, who is 
brother of her husband, succeed, according to the tenets 
either of the Soonnee or Sheea sects, to the property left 
by him? and how will his property be distributed among 
the heirs according to both doctrines ? 

R. According to the tenets of the Soonnee sect, the 
brother of the deceased will be entitled to a share of the 
property by right of inheritance, as residuary, after the 
legal sharers shall have been satisfied. Two tables are 
subjoined, exhibiting the mode in which the property 
will be distributed according to the resi)ective allega- 
tions of each party. According to the tenets of the 
Sheea sect, the brother has no right of inheritance while 
there is a daughter. The widow and her daughter will 
succeed jointly, and on this supposition there is no ne- 
cessity for defining the shares of inheritance.* 

CASE XXXI. 

Q. A person dies, leaving an only daughter and the 
son of a half-brother by the same father only. Has 
the latter person any legal claim of inheritance to the 
property of the deceased? 

R. It appears that the person alluded to in the above 
question died leaving a daughter and a half-brother who 
are the sole claimants. Under these circumstances, his 
estate will be made into four parts, of which the daugh- 
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* By the tabular sketch of the family delivered in by the widow, the 
husband’s brother became entitled to thirty-eight out of two hundred 
and sixteen shares of the property left by him, or between a fifth and sixth 
of the estate. According to the calculation made in conformity to the 
sketch delivered in by the husband’s brother, he was declared entitled to 
one hundred and forty-six out of six hundred and forty-eight, or between 
a fourth and fifth of the estate. 
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ter will take two parts, or half, as her legal share, and 
the other half will go to the half-brother, as residuary, 
on whose death his son will succeed to it.* 

CASE XXXII. 

Q. A Moosulmaun gave his daughter in marriage to 
another, and, on the occasion of the marriage ceremony, 
bestowed upon her jewels and a variety of other valu- 
ables. The husband also gave her some jewels after 
marriage. The wife died having given birth 1o a son, 
since deceased. The father of the wife now claims all 
the jewels and valuables given to her, as well by hiin- 
sdf as by her husband. Is he entitled to the whole of 
such property, or to any proportion ; and if not, to whom 
do they legally belong ? 

R. After defraying the cxpences connected with the 
funeral ceremony and other acts which must necessarily 
be performed for the deceased, her whole estate (whether 
obtained by her on the occasion of her marriage or 
otherwise) should be made into twelve parts, of which 
the father is entitled to two and the remaining ten 
belong of right to her husband. f 

CASE XXXIII. 

Q» A person dies, leaving a brother, two paternal half 
grand-uncles, and two daughters of a paternal grand- 


* According to Prin: 16, the daughter takes a moiety, and there being 
only one residuary heir, who takes the other moiety without a fraction, 
this case affords an example of the First Principle of Distribution (75). 

+ The husband obtains so large a portion chiefly in right of his son to 
whom he is sole heir. On the death of the woman her property should 
have been made into twelve parts agreeably to Prin: 65 — the father 
being entitled (see Prin: 32) to one sixth, and the husband (See 15) to 
one fourth — and, as they take their shares (two and three parts of twelve) 
without a fraction, leaving the remaining seven to be taken by the son as 
sole residuary heir, this case affords an example of the First Principle of 
Distribution. (75.) 


Of the para- 
phernalia of a 
deceased 
woman. 
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unde, who daim his estate. In this case which of the 
claimants are entitled to succeed according to the Law 
of Inheritance? 

Of distant R. The mother is a legal sharer and the paternal half 
lega/shams^ grand-uncles are rcsiduarics, and are therefore the heirs 
orresiduaues. the deceased. The daughters of the paternal grand- 
uncle are among the distant kindred,* which persons 
can never take any part of the property so long as a 
legal sharer or a residuary remains. |- 

CASE XXXIV. 

Q. A woman dies, leaving certain property which she 
had obtained from her husband in salisf^ctioii of Jovver. 
The chaimants to her estate arc iwo sisters u-cd tne 
daughter of a son, which son died during her life-time. 
To what proportions of such property arc these persons 
lespectivdy entitled? 

Of two Bisters R. The property left by the (Icceased veoman, whether 
‘ obtained in sati.dation oi‘ dower, or in win lever manner 
acquired, should be divided into four parts, of which 
the daughter of her son is cntitleiJ lo a moie>y,^ or eight 
annas in the rupee, and the sislers will udre the rcniaiii- 
ing moiety :§ that is, a quarter, oi four each.^ 

CASE XXXV. 

Q. A woman dies, leaving as her heirs a husband, a 
daughter and a paternal uncle. In A\lnt proportions 
will those claimants severally succeed to tlio estate left 
by her? 


• See Prin: Inh ; 47. 

t The mother’s share^in this case would be a third: see Prin: 34. 
The remaining two-thirds would go to the grand-uncles as residuariea, 
and the estate would be divided into three parts without a traction, fur* 
nishing «an example of the First Principle of Distribution (75.; 

t See Prin; Inh: 18. ^ 25. % First Prin; of Dist; (75.; 
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R. The share of the deceased will be made into four a 
parts, of which her husband is entitled to one, or a husband and 
fourth, as his legal share, the daughter to two, or a 
moiety, as her legal share, and the paternal uncle to the 
remaining one, as residuary.* 


CASE XXXVI. 

Q. Mussummaut Shaharaut dies, leaving a daughter 
(Miissummaut Zainuh) who, subsequently to the death 
of her inodier, succeeds to her whole estate. After- 
wards, the daughter dying childless, docs the whole or 
a portion of the property which she inherited from her 
mother vest in her maternal uncle, or does it all apper- 
tain to her hiisbind? If tin y both inherit, how Wid the 
property be divided between them? 

R. Under the circumstances of the case in question, it Of r husband 
appears that Mussummaut Shahamut died leaving a a niater- 
brother, as well as a daughter. Her daughter in this case 

was entitled to one moiety only of the property; the other 
moiety belonging of right to the deceased’s brother, he 
being a residuary heir. On the death of the daughter, 
leaving no issue, her share will be made into two parts, 
of which one will go to her hush md, as his legal share, 
and the remaining moiety (if there be no other shareis 
nor residuaries) to her maternal uncle, who is enume- 
rated among the fourth class of the distant kindred.f 

CASE XXXVII. 

Q. A person dies, leaving a widow, a son of his 
paternal uncle, two sons of his sister, three daughters 
of his sister, and six grand-sons of his paternal uncle. 


* First Prin; of Dist. (75.) 
t First Prin: of Dist: 75 aad Prm; liih: 46. 
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Which of these persons will succeed to his property, 
and in what proportions? 

Of -a paternal R, After defraying the funeral expences of the de- 
with a widow, ceased, the liquidation of his just debts, and the pay- 
ment of legacies left by him, to the extent of a third of 
the property, the estate ivill be made into four parts, of 
which the widow will take one part, as her legal share,* 
and the remainder will go to the son of the paternal 
Sister’s sons uncle as residuary. The grand-sons of the paternal 
kindred!^* uncle will be excluded by reason of the intervention of 
their father and the others rank among the distant 
kindred only.f Therefore, under these circumstances, 
they take no share of the inheritance.; 

CASE XXXVIII. 

Q. A woman leaves as heirs her brother and sister. 
In what proportion will her estate be divided between 
those individuals at her death ? 

Of a brother R. It will be made into three shares, of which two 
with a sister. i i i i i ^ 

Will go to the brother and one to the sister. § 

CASE XXXIX. 

Q. A person dies, leaving as his heirs a widow and a 
brother. How will his property be distributed between 
them ; and what shares will each of them receive ? 


• See Prin : Inh; 14. t 45. 

i This also is an example of the First Principle of Distribution ( 76 ). 
Where there are no children, the share of the widow is one-fourth. The 
property must consequently be made into four parts, of which the widow 
takes one as her legal share, and the remainder goes to the son of the 
paternal uncle witliout a fractioa. 

^ Prin : Inh: 23. First Prin: of Dist: (75.) 
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R. It will be made into four parts, of which the Of a brother 
widow will take one as her legal share, and the brother ^ 
the remaining three as residuary.* 

CASE XL. 

Q. A and B, two brothers, inherited equally their 
patrimonial property. The former died, leaving a son 
C, who next died, leaving a son D. B then died, leaving 
a widow and four daughters. The widow also is since 
dead. Under these circumstances, how is the property 
of the two brothers to be distributed among their sur- 
viving heirs ? 

II. It appears from the proceedings that A died before Of a widow 
B, and that B died before D. In this case all the pro- M 
pertyof A will on his death go to his son C, and on his 
death to Iiis son 1). Of the property left by B, an eighth 
will go to his widow and two-thirds to his daughters as 
their legal shares. D will be entitled to the rest as resi- 
duary. Thus B s property will be made into twenty- 
four parts, t of which the widow will be entitled to one- 
eighth or three parts, the daughters to two-thirds or 
sixteen, and the brother s son or grand-son to the remain- 
ing five parts. The widow having died before the distri- 
bution, her share w ill be taken by her daughters. 


• First Principle of Distribution r75), where the parties receive their 
shares without a fraction. A fourth (a^^reeably to }*rin : Inh : 11) being 
the share of a widow, when there are no children, the property must be 
made into four parts, of which she takes one, and the residuary heir 
the remainder. 

t Wlien the portion of one set of sharers is one-eij;hth and that of 
another set of sharers two-thirds(as in this case), or one-third, or one-sixth, 
the rule is that the estate must be made into twenty-four parts (66). 
This is an example of the First Principle of Distribution, all the heirs 
getting their portions without a fraction (75). 
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CASE XLI. 

Q. A woman dies, leaving a husband, an infant son, 
a mother, and a sister. In the presence of all these 
claimants, the mother of the deceased woman brings an 
action against her son-in-law to recover from him her 
maternal share of the dower to which her daughter was 
entitled. Under these circumstances, has she a right 
to recover any tiling on account of dower from the 
husband of the deceased woman ; and if so, to what 
proportion of the dower so due is she entitled, and to 
what shares will the other claimants be respectively 
entitled to succeed ? 

Of a son with R. The mother of the deceased woman has a good 
husband- right of action -against the husband for her maternal 
share of the dower due to her daughter, and the entire 
sum due on that account should be distributed into 
twelve portions, of which three shares (a fourth)* belong 
to the husband, two (a sixth)f to the mother, and seven 
to the infant son; but the sister;]: is not entitled to any 
thing, she being excluded by the son.§ 

CASE XLll. 

Q. A person died leaving two wives. By the first wife 
he had one son, and by the second two sons. The son 
by the first wife died, leaving a wife and two sons. Sup- 
posing the deceased son above-mentioned to have as- 
signed over all his property in dower to his wife, has 
the brother of that wife, on the death of herself and of 
her two sons, a right to inherit the property which had 
been so settled upon her in satisfaction of dower, or is 


♦ See Principle 15. t 33. ^21. 

§1 First Principle of Distribution (75). Where a fourth and a sixth 
share occur together (see Principle 65), the division roust be by twelve, 
and this arrangement suiting to satisfy all the legal claimants, there is no 
occasion for any further process. 
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he entitled to any share of it? And supposing the de- 
ceased son above-mentioned not to have assigned his 
property in dower, but that his widow was in possession 
of her husband’s legal share, has her brother a right to 
any share of it^ on her death? 

R. If a person, having assigned over all his property Of a paternal 
to his wife in satisfiction of dower, die, leaving her and wfthTnmter- 
two sons, and the sons die before their mother, and she unde, 
die, leaving a brother, that brother will be legally entit- 
led to all the property left ]>y her. But if she die before 
her sons, or before one of her sons, and those sons die, 
leaving their paternal half-uncle or his sons, and their 
maternal uncle, under these circumstances the paternal 
half-uncle or his sons will be entitled to the property 
left by them by reason of their right as residuarics, and 
the maternal uncle, who is among the distant kindred, 
will not be entitled to any tiling. Supposing the 
deceased not to have assigned to his wile his property 
in dower, but that she was in possession of an eighth 
share thereof, which was her legal right (the remainder 
belonging to her sons), and that she die before her sons, 
then her eighth share will devolve upon them, and on 
their death will go to their paternal hall-imclc or his 
sons. The maternal uncle will not be entitled to any 
part of it. If one of the sons die, lea\ing his mother or a ])rot].( i 
and his brother,* his property will be made into three ^ 
shares, of which his mother will get one, and his 
remaining brother two; and if the other son die, leaving 
his mother, his paternal half-uncle, or sons of that 
uncle, his property will be made into three shares, of nai haif-um le. 


The Law Officer attached to the Zillah Court of Hoogly declared ia 
his Futwa tliat the property should, in this case of a mother and a bro- 
ther, be divided into six parts, the mother in such case being entitled to 
one-sixth only ; but this opinion is manifestly erroneous. If indeed there 
had been more than one brother, the mother would have been entitled to 
a sixth only. See Principles 33, and 34. This is an example of the 
First Principle of Distribution (75), there being no fraction. 
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which one will go to the mother, and the other two to 
the paternal half-uncle or his sons, in virtue of their 
residuary claim. If, after that, the mother die, leaving 
only her brother, her whole property will devolve upon 
him. The succession of these persons severally to the 
vested interests cannot be stated, it not having been 
ascertained which of them survived longest. 

CASE XLIII, 

Q, A proprietor of land being in joint possession 
thereof with the son of his daughter, obtains a formal 
grant of the property in the name of himself and his 
said grand-son. Afterwards his daughter dies, leaving 
a son (the grand-son of the proprietor above alluded to J, 
a daughter, a husband of that daughter, and her own 
husband. Some time subsequently to this event, the 
proprietor of the land dies, and ior a long lapse of time 
no tidings have been heard of his grand-son, who had 
travelled to a distant country. The grand-daughter of 
the proprietor next dies, leaving a son, a daughter, and 
a husband. After her the son-in-law of the proprietor 
dies, leaving a son by a second wife. Under these 
circumstances, of the persons enumerated, that is to 
say, the husband, the son, and the daughter of the 
grand-daughter, and the son of the son-in-law (who is 
half-brother of the proprietor’s grand-son), which of the 
persons will be legally entitled to the land left by the 
proprietor, and in what shares? 

Ofadauffh. R, Under these circumstances, the right and title to 

and T . , solely vested in the original proprietor, 

daughter. notwithstanding he may have obtained the formal grant 
in the joint names of himself and grand-son ; because 
the law pays respect to persons and not to names. If 
his daughter die before him, she will be excluded from 
all participation in the property. If the proprietor die. 
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leaving a daughter’s son, a daughter’s daughter, a 
daughter’s husband, and the husband of a daughter s 
daughter, in that case the property will be divided into 
three shares, of which his grand-son will obtain two 
shares, and his grand-daughter one. The husbands of 
the daughter and of the daughter’s daughter are not 
entitled to any share. An absentee, concerning whose 
place of abode, death, or existence, no tidings can be 
learnt, is, as regards his own property, alive, and as 
regards that of others, defunct. The ruling power 
should appoint some one to take charge of his affairs, 
and his portion should be reserved for the period* of 
nin^'ty years. Any of his relations who die in this 
interim will not participate in his property. Supposing of a son with 
the grand-daughter to die, leaving a son, a daughter addughter!'^ 
and a husband, her property will be made into four 
parts, and distributed among her heirs in the following 
manner: One share will go to her husband, two to her 
son, and one to her daughter ; and if the original pro- 
prietor’s son-in-law died, possessing property distinct 
from that of such proprietor, it will devolve on his son. 


PROPOSITUS. 
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C’s husband, 1 share. 


E 

C’s son, 2 shares. 


F 

C’s daughter, 1 share. 


This period is to be reckoned from the date of the absentee'i birtlw 
t First Prin; of Dist; (75). 
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TOTAL. 

F, 1 share. E, 2 shares. D, 1 share. B, 8 shares.* 
CASE XLTV. 

Q. A person turned away his wife on account of her 
misconduct. She went to another place and maintained 
herself by her own exertions for a period of four years. 
On her death, leaving her husband and a brother’s son, 
which of these two persons is entitled to succeed to her 
property according to the Law of Inheritance? 

R. If the person divorced himself from his wife at the 
time of separation, the only legal claimant to her pro- 
perty will be her brother’s son; but if he merely turned 
her away without a divorce, her coverture still continues, 
and on her death her husband and her brother’s son will 
succeed to her estate jointly. They will each ])e entitled 
to one moiety^ tlie husband to halff as his legal share, 
and the brother’s son to the other half as residuary. i 

CASE XLV. 

Q. A Moosulmaun dies, leaving a son and three 
daughters, who marry after his death. What will be 
the respective shares of these persons in the property 
left by the deceased ? 

R. It will be made into five parts, of which the son 
will get two§ and the daughters three, or one each.^ 


* The property of A must in the first instance be mnde into three 
parts, to be divi(b*il between his grand-children 15 and C, so as to 
give the male a share double that of the female. On C the grand-daugli- 
ter’s death her property must be made into four parts — the share of her 
husband being one-fourth ; but her one share having been multiplied by 
four, it is necessary to multiply the other portions by the same number, 
thus A’s portion 3 X 4=12, and B's portion 2X 

i See Pi in : Inh ; 15. + First Prin : of Dist : (75). § See Prin : Inh: 3. 

f First Prin: ofDist ;(75> 
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CASE XLVI. 

Q. A woman dies, leaving some ancestrel landed pro- 
perty. A daughter and a brother's son are her only 
surviving heirs. How will her estate be divided ac- 
cording to law between these two persons ? 

R. Supposing the woman to have no other heirs than oi* a dauRh- 
those mentioned, her property will be equally divided 
between her daughter and her brother s son. Hall' will 

go to the daughter as her legal share,^ and the other 
half to her brother's son as residuary .f 

CASE XLVII. 

Q. The proprietor of an estate, which he acquired by 
his own industry, sold six shares of it during his life- 
time, and left the remaining ten shares to devolve on 
his heirs, who in this case were a son of a paternal un- 
cle and a sister. To what shares will these persons be 
entitled respectively according to the Law of Inheri- 
tance? 

R. In this case the ten shares of the estate left by of a sister 
the deceased ow ner will be divided equally, the sister ' 
taking five shares and the son of the paternal uncle the 

same number.^ 


CASE XLVIII. 

Q. A person dies, leaving as his heirs a widow, a son, 
and two daughters. How will his property be distri- 
buted among them, and what shares will each of them 
receive? 


•See Prin: Inh: IG. t First Prin: of Dist; (76). 

See Prin; 23 and the First Principle of Distribution (75). 
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Of a son with R, It will be made iuto thirty-two shares, of which 
twTdaug^^ the widow will take an eighth, or four shares, the son 
will take fourteen, and the daughters seven each.* 

CASE XLIX. 

Q. A person dies, leaving two sons and a widow. 
How will his property be distributed among them; and 
what shares will each of them receive ? 

Of two sons R. It will be made into sixteen parts, of which the 
\Mih a widow. gQjjg seven parts each.f 

CASE L. 

Q 1. The father of a woman, after having disposed of 
her in marriage, wishes her to consent to a formal 
renunciation of her share in his estate, on the plea of 

• This is an example of the Third Principle of Distribution (77\ 
where the portions of one class cannot be dnided without a fraction, and 
where there i.s ikj agreement between tho.se jjortion.s and the persons, or, 
as it is technically termed, where they are Mootuhaijun^ that is to say, 
where they have not one common measure, or terminate in an unit. Thus 
the u idow’s .share being one-eighth, (Prin : Inh: 14) the property must, in 
the first instance, be made at least into eigJit shares, and after the widow 
has taken her eighth, there will remain seven shares. Besides the w idow 
there are four claimants (one son counting for two daughters, his share 
being double). Mow the agreement or disagreement of these two quanti- 
ties, 4 and 7, (the sharers and the shares) is to be ascertained, which is 
effected by diminishing the greater by the smaller quantity on both sides 
until they agree in one point, which is their common measure, or until 
they terminate in an unit, when there is no numerical agreement, as in this 
case. Thus 4 = 7 — 3 and 3=4 — 1. The rule is then, that the num- 
ber of persons (4) w hose shares are broken, are to bo multiplied into the 
root (8) of the case. Thus : 4 X 8 = 32. 1 have not met with any case 

exhibiting an example of the second Principle of Distribution, but in 
page 15 will be found an exemplification of the rule. 

t This is a very simple example of the Third Principle of Distribution 
(77). There being children, the widow's share is one-eighth (Prin: Inh : 
14). Making the property therefore into eight parts, the least number from 
which her share can be extracted, and giving her one-eighth, there re« 
main seven to be divided between the two sons, which obviously cannot 
be done w ithout leaving a fraction. But the sharers (two) multiplied by 
three, equal the shares (seven) minus one, which is termed Mootubayun^ 
the one number being jirime to the other ; in which case the rule is (see 
Prin; of Dist: 77). that the root of the case (that is to say the number of 
the original division) be multiplied by the number of sharers who can- 
not get their shares without a traction. Thus : 8 X 2 = 16. 
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providing for his sons. To this proposal she refuses 
compliance, which irritates the father to such a degree, 
that he repudiates her. Is this act on his part allowable ? 

1. By the, term a mentioned in the question, of repndhii. 
it is presumed that the object is to ascertain whether 
the repudiation on the part of the father operates as a 
legal impediment to the daughter’s succession. But 
there are only four impediments to succession ; — 1st, the 
homicide of the ancestor by the heir; 2nd, di/Ference of 
religion; 3rd, difference of country; 4th, slavery. 

The repudiation on account of a private (juarrel by 
a father, cannot legally operate to exclude from the in- 
heritance a child bom in lawful wedlock or whose pa- 
rentage he had acknowledged. 

Q 2. A woman dies, leaving a husband, an infant 
daughter, and two brothers. Under these circum- 
staiK’cs is her husband entitled to succeed to the whole 
or to what portion of her property ? 

R 2. Under these circumstances a fourth* of' the wo- ofadauj^hter 
man’s property goes to her husband, halff to her infant ** 

band nnd two 

daughter and the remainder to her brothers. J brothers. 

I 

CASE LI. 

Q. The heirs of a deceased proprietor being his 
widow, one son and one daughter, into how many 


•SeePrin: Inh; 15. t 10. 

X In this case an easy example of the Third Principle of Distribution 
(77) is exhibited. Where a half and a fourth occur together, tJie rule 
agreeably to Prin: Inh: 67 is that the original division must be by 4, buf 
after the husband has taken his fourth or one, and after the daughter has 
taken her half or two, there remains only one for the two brothers, which 
cannot be divided between them without a fraction, but 1 and 2 are 
prinje. Therefore the whole number of the original division should be 
multiplied by the whole number of heirs who cannot get their porUoi^ 
without a fraction. Thus : 4 X 2=8. 

R 
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shares should his property be distributed, and to what 
proportions will these persons be respectively entitled ? 

Of a son with R. The estate must be made into twenty-four shares, 
of which the widow will be entitled to one-eighth or 
three shares, the son to Iburteen, to make his share 
double that of the daughter, who will be entitled to the 
remaining seven.* 


CASE LII. 

Q. A person dies, leaving as his heirs a widow, two 
and a daughter. How will his property be distri- 
buted among them; and what shares will each of them 
receive? 

Of two sons R. It will be made into forty shares, of which the 
widow will take an eighth or five shares, the sons will 
take fourteen each, and the daughter seven.f 


• This is an example of the Third Principle of Distribution (77). The 
widow's share being one-eighth, the least number of shares must have 
been eight ; but out of eight, when the widow has taken her share (one« 
eighth) there will remain but seven to be divided among the remaining 
sharers, who must be reckoned as three (one male always counting for 
two females) and seven cannot be divided so as to give the son a share 
double that of the daughter without leaving a fraction. The proportion 
therefore between the surplus shares and the shaiers must be sought for, 
which will be found to be Mooiuhayun or prime. Thus: 3 ><' 2=7—1, 
and in this case the number of sharers must be multiplied into the root 
of the case, (that is the original division) to give the requisite number 
of shares. Thus; 3 X S=24. 

t This also is an example of the Third Principle of Distribution (77). 
The sharers, it must be remembered, are 5, each son counting for two 
daughters (their shares being double). After the widow’s eighth has 
been deducted, there will remain seven to be distributed among the five 
sharers, which cannot be done without a fraction. But five (the number 
of sharers,) equal seven, the number of shares, minus two, and again two 
multiplied by two equal five, minus one, which makes them Alootubayum 
or prime, when the rule is, that the number of sharers is to be multiplied 
into the root of the case. Thus: 5 X ^=^40, 
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CASE LIIL 

Q. A person possessing immoveable property, dies 
childless, leaving two widows and a brother’s son. After 
the death of the first widow, the second, during the life- 
time ot the brother’s son of her deceased husband, 
sells the immoveable property so left. Is such sale 
valid ajcording to Law? Supposing it to be invalid, 
what are the shares respectively of the brother’s son 
and second widow? 

R. On the death of the childless person above-allud- Of a brothor’a 
ed to, his property, after defraying his necessary ex- 

pences, w ill be distributed among his two widows and his 
brother’s son according to their legal shares, that is to 
say, the immoveable property will be made into eight 
shares, of which the widows will share a fourth or two, 
between them,^ and the remaining six will go to the 
brother’s son as residuary. The sale by the second 
widow, alter the death of the lirst, is only valid for her 
own sliare, and not for the share which appertained to 
the iirst widows nor for the six shares which are the 
right of the brother’s son, who is proprietor of his own 
share. On the death of the first widow, if she had not 
disposed of her share by gift or sale, and if she did not 
leave any legal heir, her share will go to the Public 
Treasury.f 


* See Piin : Inh : 14. 

t an rvainpl^ of the Third Principle of Distribution (77). Topive 

the widows tlieir fourth share to which they are entitled, the property 
must hi VO been made originally into four parts. But one (the fourth 
part of that iniuilKir) cannot be divided between the two widows without 
u fraction, and on a comparison of the number of the heirs so situated, 
and the share allowed to them, they appear to be Mootubayun or prime. 
Thus : 1—2 — I — In which case the rule is, that the number of the original 
division must be multiplied by the number of heirs who cannotget their 
portions witijout a fraction. Thus: 4 
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Of two (laugh- 
tors with a 
eon’s son and 
a son’s daugh- 
ter. 


CASE LIV. 

Q. A person dies, leaving two daughters, a son’s son 
and a daughter of a son. Under these circumstances, 
into how many shares will his property be made ; and 
in what proportions will the persons above-specified be 
entitled to share respectively according to the Law of 
Inheritance? 

R. Under these circumstances, after providing with 
moderation for 1h<‘ fniieral expences of the deceased^ 
after the liquidation of his debts and the payment of 
his legacies, to the extent of a third of the estate, the 
remainder will be made into nine shares, of which the 
daughters will receive two-thirds* or three shares each^ 
the son s son two shares, and the son s daughter one,t 
in virtue of their right as residuaries. 


CASE LV. 

Q. A person executes a document, declaring his 
nephew to be his representative in proprietary right. 
Will this document in favor of the nephew be available 
according to Law ? If not available, and the nephew 
be not entitled under it to succeed to all the property 
left by his uncle, in what proportions will the property 
be distributed among the surviving claimants, being a 
mother, three sisters, a brother, (who is a defendant in 
this cause), a widow and a father-in-law? 


* See Prin : Iiili : IT. 

t Third Piin: of Dist: (77). The legal shares in this case being 
two-thirds, the property should have bei^n made originally into three 
shares, but oi this nhinbcu', after the daughters have taken their two- 
thitds or two, there remains only one to be divided among the two 
other cl.iiinants, who must however be counted as three (a son receiving 
twice as much as a daughter). But 1 (the remaining share) and 3 (the 
.claimants) being prune, the number of the original div ision must be mul- 
tiplied by the number of such claimants. Thus: 3 \ 3=9. 
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R. According to tbe Moohummudan Law, the docu- A document 
ment in question is of no validity, and cannot be avail- p^opd^or^de- 
able to confer any right of succession on the nephew, 
because it purports to constitute him the representative to his proper, 
in proprietary right of the framer of it, in other words, death^is null 
it declares him in general terms to have the right to the 
entire property belonging to the framer of the document 
after the death of the latter. Such a declaration does 
not fall within any description of legal obligation, and 
has therefore no validity as to the creation of proprie- 
tary right. The heirs of the deceased being his mother, 
brotlier, three sisters and his widow, his father-in-law is 
excluded from the inheritance, llis property will be 
distributed in the following manner : after the liqiiida- Of a t 
tion of his just debts the residue will be made into sixty hrUlitrTmd 
Shares, of which fifteen (a fourth)* will go to his widow, 
ten (a sixth)f to his mother, fourteen to his brother, and 
the remainirig twenty-one to his three sisters or seven 
shares each.J The share of his widow, after her death, 
will go to her father or to her other lawful heirs. § 


CASE LVI. 

Q. A person possessed of landed property, which he 
had obtained by gift, died about eight years igo, leaving 
a widow, four daughters, a brother and two sisters. 
His brother also died, leaving four sons, and one of his 
sisters died, leaving a daughter. The widow'^ disposed 
of part of the property by sale. Is such sale on her 
part legal, and are the claimants who are the represen- 


* See T’rin : Inh; 14. f 33, t 22. 

^ Third Prin : of Dist : (77). Where* an eighth and a sixth occur to- 
gether the division (sec* l*rin : Inh: f>5) in usi, originally, be into twelve, 
of which when the widow has taken her tourth share or three, and the: 
mother her sixth share or two, there remain but seven to be divided 
among the other claimants, who must be counted as five. Hut five and 
seven are prime. Therefore the number of tbe original division must 
.be multiplied by the number of claimants who cannot get their portiooa 
.without a fraction. Thus : 12 X 0=00. 
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tatives of the deceased’s brother and sister^ entitled to 
any shares ; and if so, to what shares in right of the 
persons whom they represent? 

Case of pale R. It appears that the widow has been in possession 
lie/h^sband’l husband’s property from the time of his death, 

^ . ^ and has disposed of a part of it by sale. The claimants 

which there y i j 

are (»ther le- come forward, urging their right of inheritance to tho 
gal claiinarits. deceased proprietor, and they admit that 

the person in possession is his lawiul widovr. Now 
according to the usage of this part of the Country 
(Burdwan) the dower is never fixed at an amount fall- 
ing short of six hundred and fifty ru})ccs, aiid from the 
smallness of the estate it is incredible that this sum 
should have been realized therefrom. The claim of 
inheritance cannot be maintained until the debt clue on 
account of dower sliall have been ii(;uidated. Sup- 
posing this to have been done, the estate should have 
been distributed among the immediate heirs of the 
original proprietor in the following manner: It should 
Offourdaugh- made into ninety-six parts, of whicl) llie widow 
ter; 'vjth a <^hould rcccive ail eighth^ part or twelve shares, the 
aisiers, and a daughters two-thirdsf or sixty-four shares, the brother 
widow. shares, and each of the sisters fivej shares. Their 

representatives would take the same. Regarding the 
sale of the widow, it may be observed that she is a 
sharer by Law as well as a creditor of the estate, and 
therefore should the purchaser agree to the arrangement, 
the sale may be upheld as valid, so far as respects that 
part of the property which belongs to her in right of 
inheritance. § 


* See Prin: Inh: |4. t 17. 4 22 . 

< Third Prin ; of Dist : (77). The shares in this case being an eighth 
and two-thirds, the original division must, agreeably to Prin ; Inh : C6, 
be into tweuly-four, of which when the widow has taken her eighth or 
three, there remain twenty-one to be distributed among the four daugh- 
ters, which obviously cannot be done without a tVaction j but on a com- 
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CASE LVII. 

Q. It appears that the proprietor of an estate, the 
succession to which is now disputed, had four sons and 
two daughters. One of the sons died during his lather' j 
life-lime, leaving a son. On the death of the proprie- 
tor, leaving a widow, three sons, two daughters and the 
grand-son above-mentioned, to what proportions of his 
estate will the survivors be entitled? 

R. The estate will be made into sixty-four parts, of Of throe soni 
w hich cacii son will take fourteen, each daughter seven^ daughters and 
and the widow (aa eighth)!- eight parts. The grand-son, ^ 

whose father, died during the life-time of his grand- 
father will be excluded from all participation in the 
inheritance.:}: 

CASE LVIII. 

Q. The heirs of a deceased proprietor being his 
widow, his mother and his two sons, to what propor- 
tions of his estate are the individuals enumerated res- 
pectively entitled? 

R. In this case, agreeably to the Law of Inheritance, Of two sons 
the property should be made into forty-eight parts, of 

parison of the number of the heirs so situated and the shares allowed 
to them, they appear to be Mootubayun or prime. Thus: 4 ^ ; in 

which case the rule is that the number of the original division be mul- 
tiplied by the number of heirs who cannot get their portions without a 
fraction. Thus: 24 X 4=96. 

* See Prin : Inh : 3. t 14. 

t Third Prin: of Dist; (77). 7’he property must in the first instance 
have been made into eight parts, to give the widow her share (an 
eighth), and, after she has taken her share, there remain only seven to 
be divided among the other heirs who roust be counted as eight, though 
there are only five (one male getting the portions of two females), but 
these numbers (7 and 8) are prime to each other— consequently the num- 
ber of the original division must be multiplied by the whole number of 
hoirs who cannot get their portions without a fraction. Thus; 8 X ' 
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which the widow is entitled to six, the mother to eight, 
and llie sons to the remainder. 

I'hc siiarcs of the heirs enumerated are as follows : — 

Mother Widow Son Son 

8. C. 17. 17.==-4S. 

CASE LIX. 

Q. A person dies, leaving two sons, two daughters 
and a widow. How should his landed property be dis- 
tributed among these persons on his decease? 

Claims pr* - 11. On tlic death of the proprietor, his estate, whether 

real or personal, should in the lirst instance be applied 
to defray his funeral expences, in the second place to 
the dischargi^ of his debts, and in the third place to the 
payment of his legacies out of a third of the residue 
Ot n widow the prop(Tty. An eighthf goes to the widow, when 
with two son:^ are children, and what remains after this deduc- 

ana two 

daughters. tiou should be divided between his two sons and his tw o 
d.iughters in the proportion of a double^ share to the 
males. § 

CASE LX. 

Q. Abdool Rusheed died, leaving a widow, a daugh- 
ter, and the two plaintilfs, who are his paternal uncles, 

* i herc being sons, the widow’s share is an eighth, and the mother's 
share is a sixth ; but it is a rule, that where among one set of sharers, 
one sharer is entitled to an eighth, and another to a sixth, or a third or two- 
thirds, the division must be into 24. But the eighth of 24 is 3, and the 
sixth is 4 ; consequently, after deducting 7 for tluj widow’s and mo- 
ther’s shares, there remain seventeen to be divided between the two sons, 
which cannot be done without a fraction, in which case the proportion 
between the shares and the sharers is to be sought, thus : 2 -(- 8—17 — 1. 
The two numbers being Mootvbayun or prime, the root of the case, or 
the number of the original di'vision must be multiplied by the number of 
sharers, thus: 24 48. Third Prin: of Dist: (77). 

t Prin; luh; 14. f 3. 

^ This also is an example of the Third Principle of Distribution (77). 
The estate in this case should be made into forty-eight parts, of which 
the widow will be entitled to six, the sons to fourteen each, and tb« 
daughters to seven each, a 
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descended from tlie same male ancestor as the deceased. 

In this case how will the property be distributed? 

R. The widow will obtain an eighth; the daughter a Ofa'\vidnN\ 

with an onlv 

moiety of the whole, and the remainder will be divided daughter uud 
equally between the two plaintifls.* 

CASE LX I. 

Q. A person dies, leaving a widow, tour sons of his 
brother, an uterine-sister, and a son of his uncle. One 
of these persons had got possession of all the property 
left l)y him, and had remained in the exclusive enjoy- 
ment of it for about twenty-live years. In this case, 
according to Law, will the property be shared by all the 
heirs or not? If it devolves on all of them, how will it 
be distributed among those individuals? 

R. Under the circumstances stated, if the possession a sLstor 

, . , . , , , with ii widow 

were acquired without right, according to Law, such and tour 
occupancy will not operate as a bar to the claims of 
inheritance. After providing for such expences as arc 
requisite before the partition of heritage, the remaining 
property will be made into sixteen jiarts, ol’ whir^li tlie 
sister will take t ight shares, the widow four and tin; re- 
maining four >vill devolve on liis brother’s sons, each 
taking one. The sou of his uncle is excluded. (■ 

CASE LXII. 

Q. It appears in this ca.se, that the wife having 
received a deed of dower from the husband at the time 
of marriage, died before him, leaving two sons. Her 


* Thus the property will be divided into sixteen parts, of which the 
daughter will get eight, the widow two, and the paternal uncles three 
parts each. Third Piin : of Dist : (77). 

t Third Prin : of Dist. 
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younger son subsequently died. Afterwards her hus- 
band, who had during his life-time remained in free 
and absolute possession of the real and personal pro- 
perty now in dispute, died, leaving behind him the elder 
of the two sons above-mentioned, his mother, and his 
four slave girls, one of whom is allcdgcd to have been 
married to liim: ho left, also, a son by one of the said 
slaves. Subsequently to his death his mother departed 
this life. The question is, at die time of the decease of 
the husband who were his heirs? and how should his 
property be distributed according to law? If the mother 
had any right to the inheritance, how is her share to be 
disposed of after her death? and if the opinion to be 
delivered in this case should be at all allected by the 
fact of the validity or otherw ise of the maniage of the 
slave girl, let it be delivered under both suppositions, 
leaving that issue to be determined by evidence? 


Of a l^u^ban(l 
with children. 


Of a father 
with a bro- 
ther. 


Of tw 0 sons 


R. The wife in this case died, leaving two sons and 
a husband. Her property therefore, that is the debt 
due to her on account of dower, must be divided into 
eight shares.* Her sons will take three shares each, 
and her husband two shares or a fourth.f Afterwards 
on the death of her younger son his three shares will go 
to her husband, who is his father,]: so that five shares out 
of the eight shares, due on account of the dower, revert 
to the husband, and the claim against him for so much 
is extinct. The right to the remaining three shares 
belongs exclusively to the elder son. Tiie husband 
dying leaves as heirs his elder son, another son (by a 
slave girl), his mother, and one female slave, w ho claims 
emancipation and marriage. In the event of the maniage 
being good and valid, the estate left by the husband will 
be distributed into i'orty-eight shares, of which the sons 


• Third Principle of Distribution (77). f 15, t 21. 
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tvill get seventeen each, the mother eight shares (a sixth), ^ 
and the wife (that is the married female slave) six 
shares (an eighth). In the event of the marriage not 
being good and valid, the estate left by the husband » mo- 
will be distributed into twelve shares, of which the 
mother will get two* shares and the two sons five each; 
but as the amount of ilie debt, specified in the deed of 
dower as due to the deceased wife, is immense, and 
exceeds one hundred thousand gold-inohurs, even after 
a deduction of ten-sixteenths, the claim of dower ab- Claim 
sorbs the w liole estate left by the Imsband ; and the [ 
satisfaction of such claim is preferable to that of inhe- 
ritance. But the mother of the husband w as entitled to 
an eighth of the estate in right of her husband, had a 
claim on the ancestrel property on account of her dow er, 
and also w as in actual possession and enjoyment thereof 
after the death ot‘ lier son. As she acknowledged tlie 
son of the slave to be her grand-son, all her right and 
interest in the property, real and personal, should after 
her death be divided into two parts, and shared equally 
between the two sons. 

CASE LXIIT. 

Q. A man dies leaving three widows, six sons and 
six daughters. How will his property be distributed 
amongst them ? 

R. It will be made into one hundred and forty-four Of six sons 
shares of which the w idows will get an eighlhf or six 

shares each, the sons will get fourteen shares each, and widows, 
the daughters seven shares each or halfj the amount 
of the sons’ shares.? 


• See Prin; Inb: 33. t 14. ^ 3. 

§ This is an example of the fifth Principle of Distribution (70), 
there is a fractional division of an unit as to both sets of shares, and the 
number of one class of sharers equally measures the other. Thus: an 
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CASE LXIV. 

Q. A person dies, leaving as his heirs a father, a 
widow, three sons and two daughters; but another 
woman and her two sons claim part of the property^ 
she alledging herself to have been the wife of the de- 
ceased, and her sons stating themselves to be his off- 
spring. There seems however to exist considerable 
doubt as to whether the marriage was ever celebrated. 
The acknowledgment of the deceased during his life- 
time, and the mode in which he took care of the clai- 
mants, form the only evidence of the truth of their 
allegations. Under these circumstances, can the clai- 
mants in question legally be accounted the widow and 
sons of the deceased? and if so, into what number of 
shares should the estate be divided agreeably to the Law 
of Inheritance ? 

Ackmn iodp;- jf deceased during his life-time acknowledged" 

niv-nt of rliil- i • r 

dn n i>v their the parentage of fJiose persons who now claim to be 
sons; and after his death their mother make the 
same assertion, calling herself his widow, all these three 
persons will be his legal heirs. Agreeably to the 
Viqaya , — Or if a person die, having acknowledged a 


eighth being the share of the widows, the property cannot be made into 
less than eight shares, of which they (the widows) are to take one; but 
one cannot be distributed among the three widows without leaving a 
fraction. Besides the widows, there are eighteen other claimants (suppos- 
ing one son equal to two daughters, which is the mode of computation, 
the shares of the former being double those of the latter). It is obvious 
also that the remaining se%en shares cannot be distributed among eigh- 
teen porsonb without leaving a fraction. BetwfM^n each set of shares 
and each class of sharers there is a fractional division of an unit which 
is termed Moo^uhaijun or prime. Thus: the first set compared witli the 
tirst class of shareis is 1 \ 2=3 — 1, and the second set compared with 
the s<*cond class ol sharers is 7 X' 2—18 — 4, and 4=7 — 3, and 3=4 — 1. 
But one cla>s of sliarers equallv measures the other without a fraction, 
which is terinod Mootudakhil or concordant; three being the measure 
of eighteen 3 V (>— 18. The rule iu this case is that the greater num- 
ber 18 be inuUijilied into the root of the case. I’hus: 18 X H=144. 
I have not met w ith any case exhibiting an example of the Fourth Princi- 
ple of Distiibution, but in page 16, will be found an exemplification of 
the rule 
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certain child to be his son. If afterwards the mother 
declare the child to have been his son and herself to 
liave been his wife, they both inherit.” According to 
this supposition, after defraying the funeral expcnces of ^ 
and satisfyinsr the debts and legacies, the estate of the 

^ ^ (lows, live 

deceased should be made into two hundred and eighty- sons, and two 

eight parts, of which forty-eight should go to the father, 

eighteen shares to euch of the two widows, thirty-four 

shares to each of the five sons and seventeen to each 

of the two daughters.* 


CASE LXV. 

Q. A person dies, leaving two widows, the one married 
by the ceremony of Sbadfey the other by that ot‘ Nihah. 
By the former he left three sons and five daughters, by 
the latter two sons and one daughter. How will his 
property be distributed among the persons above-men- 
tioned, and in what proportions? 


R. The property will be made into one hundred and onivc sons 
twenty-eight parts, of which the widows w ill take six- daughters and 
teen or eightf each, the sons seventy or fourteen each, widows, 
and the daughters forty-two or seven each.J 


* Fifth Principle of Distribution (TO). Here in the first place the share 
of the widows (see Prin: Inh: 14) is one*eighth, and of the father (see 
Prin: Inh; 32) one-sixth; but where an eighth and a sixth occur together 
(see Prin: Inh: G6) the division must be originally by twenty-four, of which, 
after the widows have taken their eighth or three, and the father has 
taken his sixth or four, tliere remain seventeen to be distributed among the 
twelve other claimants (one son counting as two daughters). But this 
cannot be done without a fraction, noi can three be divided between the 
two widows without a fraction, and two and three are prime to each 
other, and so are tAvelve and seventeen; and having ascertained this 
result, the whole number of one set of sharers should be compared 
with the whole number of the other. Thus: 2X6=12, which being 
concordant, the rule is that the greater number must be multiplied into 
the number of the original division. 'Unis; 24X12—288. 

t Prin: Inh : 14. X 3. Fifth Principle of Distribution (79). The share of 
the widow is one-eighth (see Prin; Inh: 14; ; consequently eight is the least 
number of shares into which the estate should originally be divided. 
But after the widows ha\ e taken their eighth or one, there remain seven 
to be distributed among the sixteen other claimants (one son counting as 
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CASE LXVI. 

Q. A person dies, leaving as his heirs four widows, 
eight sons and six daughters. How will his property 
be divided among these persons? 

Ofei?;htson 9 R. After the satisfaction of just debts and other 
daugrtersand claims, the residue of his property will be 

four widows, made into three hundred and fifty-two shares, of which 
forty-four will go to his widows or eleven shares to each, 
two hundred and twenty-four to his eight sons or twenty- 
eight shares to each, and the remaining eighty-four to 
his daughters or fourteen to each.* 

CASE LXVII. 

Q. A man dies, leaving as his heirs two widows, a 
mother, a daughter, three brothers and a sister. In this 
case into how many shares will his property be distri- 
buted, and in what proportions will the persons above- 
enumerated be entitled to inherit respectively? 


Of a daughter R. Ill this case the estate of the deceased will be 
dows distributed into three hundred and thirty-six shares, of 

brothers and a 

lister. 

two daughters), but this cannot be done without a fraction, nor can one 
share be divided among tiie widows without a traction, and one and two 
are prime to each other, and so are seven and sixteen; and having ascer- 
tained this result, the whole number of one set of sharers must be 
compared with the whole number of the other. Thus: 2 ><8=1 6, which 
l)eing concordant, the rule is that the greater number must be multiplied 
into the number of the original diMsion. Thus : 8>( 1G=128. 

* This is an easy example of the Sixth Principle of Ditribution (80). 
The share of the widows being one-eighti), the estate must in the first 
instance be made into at least eight shares, w hich number therefore is 
the root of the case. But the eighth of eight being one, it not be 
divided among the four widows Avithout a fraction, and besicli& them 
there are twenty-two claimants (one male counting as two females). On 
a comparison of both sets of heirs w ith the number of their respective 
shares, they will be found to be prime. Thus: 1=4 — 3, and 3=4 — 1, 
and 7 X3=22 — 1, and th^ the proportion between the numbers of the 
respective sets of heirs being found to be composit, thus; 4X5=22—2, 
the rule is that the measure of the first of the numbers (which is in this 
case two) be multiplied into the whole of the second, and the product 
into the root of the case. Thus: 2 X 22=44 X 8~ 
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which the widows will take their legal share of one- 
eighth,* being forty-two shares or twenty-one each, the 
mother will take her legal share one sixthf being fifty 
six shares, the daughter will take her legal share of 
one halfj being one hundred and sixty-eight and the 
remaining seventy shares will be distributed among the 
brothers and sisters as residuaries, according to the 
known rule of a double share for the male, being twen- 
ty shares for each of the brothers and ten for the sis- 
ter.§ 


CASE LXVIIT. 

Q. A person sues his father’s widows, and his bro- 
ther, to recover posse ssion of half tlie property, real and 
personal, left by his deceased lather. His father left two 
sons, a daughter and two widows. In what proportions 
are these persons respectively entitled to share the es- 
tate? The widow who is the defendant in this action 
< laims the whole of the property in satisfaction of her 
dower. 


R. In this case tlie estate will be made into eighty two sons 
shares, of which one-eighth^ or ten parts will go to the ter 

widow*. 


* See Prill : Inii: 14, t33. 4 16. 

This case affords an example of the Seventh Principle of Distribu- 
tion (81). The share of the wives bein^ one-eighth and that of the mo- 
ther one-^ixth, the rule is (see Prin; Inh: 66) that the estate must be in 
the first iiintance made into 24 parts, which number therefore is the root 
of the case. But after deducting twelve for the daughter’s half, four for 
the mother’s sixth and three for the widows’ eighth, there remain five 
only to be distributed among the .seven residuary heirs (one brother 
counting as two sisters), which distribution cannot take place without a 
fraction. Neither can three be divided between the two widows without 
a fraction. Consequently there is a fractional division in two sets of 
heirs, and the shares and the sharers are in both instances prime to each 
other, thus; 2=S — I, and 5=7 — 2, and 2X2=5 — 1 — in which case the 
rule is to ascertain the proportion between the numbers of the respective 
sharers (2V3=7 — 1) which is found to be prime or divisible by an unit 
only, and this being ascertained, the first of the numbers must be multi- 
plied into the second and the product into the root of the case. Thus: 
2XT=14X24=336. 


f See Prin; Inh: 
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widows by the rule of inheritance, that is to say, five to 
each widow; and, on the principle that the share of a 
male is double* that of a female, fourteen shares will 

to the daughter and twenty-eight to each of the sons. 
But dower is like all other debts and should be satis- 
fied before claims of inheritance. Therefore if the 
widow’s claim be just, it should be satisfied before that 
of the heirs, and the residue afterwards should be dis- 
tributed among them.f 

CASE LXIX. 

Q. Moohummud Tuqee, the husband of Hyatee Kha- 
num, and grand-father of Mirza Mehdee, obtained a 
grant from the rulers of the country, confirminor in his 
person the proprietary right to certain lands, which had 
formerly been the property of his father-in-law, Abdoo 
Soobhan, but which had been resumed after his death. 
In virtue of this grant, he became seized of the lands, 
and somc^ time afterwards, having fonually appropria- 
ted them to pious purposes, he executed a deed in favor 
of his wife, vesting in her the trust and possession of 
the lands so appropriated; but whether she obtained 
possession under that deed does not appear. After the 
death of Moohummud Tuqee, his son Ali Nuqee, 
(grand-son of Abdoo Soobhan) became seized of the 
lands, and after his death they came into the possession 


* See Prill : Inh : 3. 

t This also is an example of the Se\enth Principle of Distribution (81). 
The share of the widows, according to Prin: Inh: 14, being one-eighth, the 
estate should originally be made into eight parts, and after they have 
taken one as their eighth, there remain seven to be distributed among the 
five other claimants (one son counting as two daughters), which cannot 
be done without a fraction, neither can one share be divided between 
the two widows without a fraction, but one is prime to two and so is 
live to seven ; and having ascertained this prime result, the whole of one 
set of sharers should compared with the whole of the other. Thus : 
2 X 2=5 — 1, which giving a prime result, the rule is that the first of 
the numbers be multiplied into the second and the product into the 
number of the original division. Thus; 3X 5=rlOX 8=80, 
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of his widow Koolsoom Khanum and his son Mirza 
Mehdee. Now Hyatce Khanum, widow of Moohum- 
mud Tuqee, sues them, to recover the property, in 
virtue of the deed of trust and possession executed in 
her favor by her husband. Is the deed of trust valid, 
notwithstanding that it specifies possession, and that it 
is executed in favor of a female; and had Moohum- 
mud Tuqee, who obtained the grant of the lands, a 
right to appropriate the whole of them to pious uses, or 
only such part of them as may have fallen 1o his share 
by right of inheritance from his wife, who nas daughter 
of Abdoo Soobhan, (the original proprietor) and mother 
of Ali Nuqee? If he had a right to appropriate a 
part only, is the deed of trust, conveying the whole, good 
and valid, as to the part which he had a right to 
appropriate ? 

R. The proceedings do not clearly shew whether the or an mrimv- 
lands in question were formerly the property of Abdoo un(*iivi<i( d 
Soobhan, and after resumption the riglit to them was 
confirmed in the person of Mooliummud Tuqee, or 
whether he obtained the grant de novo. But it appears 
however from an acknowledgment of Moohummiid 
Tuqee, which is on record, and it may also be collected 
from the tenor of the question, that Abdoo Soobhan 
was formerly proprietor of the lands, and that alter re- 
sumption, the right to them was confirmed in the person 
of Moohummud Tuqee, by the ruling power. Under 
these circumstances, the estate must be considered to 
have belonged to Abdoo Soobhan, deceased ; and to be 
divisible in the first instance among his heirs and their 
representatives, and ultimately between Moohummud 
Tuqee and Ali Nuqee, who are represented by Kool- 
soom Khanum and Mirza Mehdee. The legal shares 
of the parties are set forth in the subjoined table. The 
appropriation by Moohummud Tuqee of the whole ol 
the lands, including the share of his son, to the support 

T 
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of mosques and religious edifices, is not legal or valid ; 
and according to the doctrine of Imam Moohummud, 
the appropriation of his own share even, from the cir- 
cumstance of it’s being undefined, is illegal. But ac- 
cording to Aboo Yoosuf, whose opinion is followed in 
this particular by many lawyers, the appropriation of 
his own share is legal ; and the conferring the trust of 
the appropriation on a female, is universally allowed to 
be legal. It is advisable, in this instance, to follow the 
doctrine of Aboo Yoosuf; and to declare the appropri- 
ation by Moohummud Tuqee of his own share, to be 
legal, as well with a view to uphold his disposition, as 
to secure the rights of the other heirs, whom he by his 
act intended to exclude. Supposing the lands never to 
have been the property of Abdoo Soobhan, but to have 
been acquired de novo by Moohummud Tuqee, and sup- 
propriator not posing it not to appear, that his wife obtained posses- 
sion of them under the deed executed by him, the ap- 
tnistee. propriation, according to the doctrine of Moohummud, 
whose opinion in this particular is followed by many 
lawyers, is invalid ; and on this supposition, the pro- 
perty left by Moohummud Tuqee will be distributed 
among his heirs according to their legal shares, which 
are set forth in the subjoined table. If in this case the 
doctrine of Imam Moohummud be followed, and the 
appropriation declared invalid, the heirs will not be 
excluded. If, on the other hand, the doctrine of Aboo 
Yoosuf be followed and the appropriation declared 
valid, the heirs will be excluded. Under all circum- 
stances therefore it is better to adopt the opinion of 
Imam Moohummud. 

Disposition of the property, supposing it to have 
descended from— 

Abdoo Soobhan, deceased; 

Of a son with Son Daughter Daughter 

Moozuffer Hoosein, Misree Khanum, Hyatee Khanum, 

2 shares. 1 share. 1 share. 
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Moozuffer Hoosein, deceased : 

Sister Sister 

Misree Khanum, Hyatee Khanum, 

1 share. 1 share. 

Misree Khanum, deceased: 

Sister Husband 

Hyatee Khanum, Moohummud Tuqee,* 

2 shares. 

Son Son 

All Nuqee, Husun Uskurec, 

3 shares. 3 shares. 

And after the death of Hyatee Khanum— 

Hyatee Khanum, deceased: 

Husband Sister’s Son Sister’s Son 

Moohummud Tuqee, Husun Uskuree, Ali Nuqcc, 

4 shares. 2 shares. 2 shares. 

Husun Uskuree, deceased: 

Brother Father 

Ali Nuqee, ’ Moohummud Tnqce, 

5 shares. 

TOTAL. 

Ali Nuqee, 5 shares. Moohummud Tuqcc, 11 shares. 

Disposition of the property, supposing it not to have 
descended from Abdoo Soobhan, and Hyatee Khanum 
to survive her husband — 

Moohummud Tuqee, deceased : 

Wife Wife Wife 

Hyatee Khanum, Hinda, Zeinub, 

5 shares. 5 shares. 5 shares. 


• Moohummud Tuqee married two Bisters, namely, Hyatee Khanum 
and Misree Khanum, both daughters of Abdoo Soobhan. It may here 
be observed that although a man is prohibited by Law from marrying 
bis wife’s sister, his wife being alive, yet that after her decease he may 
lawfully marry her sister. 


Of two listers. 


Of a husband 
with two 8on§ 
and a sister. 


Of a husband 
with (wo suns 
of a 


Of a fatlier 
with a bro- 
ther. 


Of a son 
three 
and three 
daughters. 
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Son Daughter Daughter Daughter 

Ali JVuqec, Khudeeja, Fatima, Ayesha, 

42 shares. 21 shares. 21 shares. 21 shares. 

Or converted into cash, the shares of the females will 
be ten annas eight gundas in the rupee, and the share 
of Ali Nuqee will be five annas twelve gundas.* 

CASE LXA. 

Q. A man dies, leaving a widow, a mother and a 
sister. In this case how will his estate be distributed ? 

Of a sister R. Agreeably to the doctrine in cases of increase, 
and d widow! estate of the deceased should be made into thirteen 
shares, of which his widow is entitled to three, his sis- 
ter to six, and his mother to four. 

CASE LXXL 

Q. A woman dies, leaving as her heirs a daughter, a 
mother, a father and a husband. Under these circum- 
stances to what proportion of the dower of the de- 
ceased woman is her mother entitled ? 


♦ This is a simple example of the Seventh Rule of Distribution (81), 
where there is a fraction remaining; in the shares of two sots of sharers, 
and on a comparison between the respective numbers of the sharers, 
they appear to be prime to each other. Thus the share of the wives 
beino; one-eighth, the property must be made into eight shares at least, 
of which the wives will take one share ; but one cannot be divided 
among three without a fraction, nor cun the seven remaining shares be 
divided among the other five (three daughters and one son whose share 
being double is counted two) claimants without a fraction, iiut three 
(the number of the wives) is prime to five (the number of the other 
claimants). In such case the rule is that the one number of sharers be 
muUipled by the other, and the product multiplied into the root of the 
case. Thus: 3X5=--15Xfe=J20. 

t This case affords an example of the doctrine of the increase. See 
Prin: Inh: G8 and 90. In the first place the property should have been 
made into twelve parts, according to Prin: Inh; 65; the shares of the 
claimants being a fourtli, a third and a half. But when the widow has 
taken her fourth or three, and when the mother has taken her third or 
four, there will not remain half for the sister; and the number 12 must 
therefore be raised to 13, to enable all the heirs to obtain their respective 
portions. 
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R. The entire estate of the deceased woman, whether or adau)?hter 
consisting of dower or of other property, should be 
made into thirteen parts, of which her mother is entitled ^ 
to two, her father to two, her husband to three, and her 
daughter to six shares.* 

CASE LXXII. 

Q. A person dies, leaving two daughters begotten by 
himself on a slave girl, who also survives iiini. In this 
case is the slave girl, who is the mother of those daagh- 
ters, entitled to any portion of the estate of her master ? 

If so, how will the property be shared among the three 
individuals above-named? 

R. Under these circumstances the female slave has 
no right to any share in tlie estate. Should tlic above 
question contain a correct exposition of the state of the the slave 

^ ^ of the (Jeceas- 

family, the property must first be applied to defray the ed proprietor. 

expences of the burial of the decikiscd, then to the dis- 
charge of his just debts ; and if there remain any surplus, 
it shall, according to the Divine L:nv, bf* made into three 
parts, of which two will go to (he dauglitcrs or one 
share to each, and the remaining one to the residuary 
heir, if there be any. On failure of such residuary, the 
whole property, in virtue of their legal shares and of 
the return, will be vested in the daughters, as is laid 
down in the Law tracts treating of sueli succession. 

In the Sirajya , — "^Impediments to succession are four; 

1st, servitude, whether it be perfect or imperfect.’* The 
expressions "^perfect” indicate absolute slavery, and 
‘"imperfect” indicate Moodubbirs and Mookalibs, and 
those who are mothers of oflspring. “ Daughters begot- 


* This case affords another example of the doctrine of the increase. 
See note to case 70. 
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ten hy the deceased take in three cases— half goes to 
one only and two-thirds to two or more/'* 

CASE LXXIII. 

Q 1. A woman dies, leaving a sister, a husband, se- 
veral brothers’ sons, a paternal uncle’s son, and children 
of her other sisters. Under these circumstances, on 
whom, among the persons enumerated, will her property 
devolve on her death ? 

Of nephews, R ]. jjer brothers’ sons, her paternal uncle’s son, 

nieces and i i i i /. i , 

cousins with a and the children of her other sisters, have no right of 
inheritance while the sister and husband of the deceas- 
ed are living. The property therefore must be divided 
into two parts, one-half of which will go to the sister 
and the other to the husband. 


Q 2. The husband dies, leaving only one sister and 
no other sharers or residuaries. On whom will his 
property legally devolve under such circumstances? 


Of afliefpr, 
being the only 

heir. 


II 2. As the sister is the only claimant, there being 
no other sharer nor residuary, she will take the whole 
property left by her brother, (whether derived to him 
from his wife or otherwise) half in virtue of her legal 
share, and half for the return.f 


CASE LXXIV. * 

Q. On the death of Gholam Hoosein, his widow be- 
came possessed of his lands in proprietary right. She 
died, leaving an uterine sister, and a sister by the same 


• This case exemplifies the doctrine of the return. See Prin: Inh: 92. 
The legal share of the daughters is only two-thirds of the property, but 
there being no other heirs, they take the surplus third, which reverts to 
them. 


t See Prin : Inh ; 92. 
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father only. Will the lands, of which she died in pos- 
session, go to the persons above-mentioned, or will they 
devolve on the widow of Gholam Hoosein’s brother or 
his brother’s sons ; and if so, to what proportions will 
they be entitled? 

R. The widow of Gholam Hoosein having been in a haif-sis. 

ter by the 

possession of the lands as proprietor, they will devolve, same ratitei 
as a matter of course, on her uterine iind half-sister by * 

the same father, the former of whom, will take three 
parts and the latter one.* 

CASE LXXV. 

Q. A man dies, leaving a widow and two daughters. 

What shares of his property will these persons take 
respectively? 

R. The whole property will be divided into sixteen t)f a widow 
shares, of which two shares will go to the widow and daughters, 
seven to each of the daughters.f 


* This case exemplifies the doctrine of the return. See Prin; Inh: 93. 
The property should originally have been made into six ; the share of 
the half-sister by the same father only being one-sixth with an uterine 
sister, and the legal share of the uterine sister being one half. See 
Prin; Inh; 23 and 27. liut the sixth of that number (0) is one, and the 
half is three. Consequently by making the entire esiMte into four parts 
and giving three to the uterine and one to the half-sister, each will 
obtain her proper share. 

fThis also is a case in which the doctrine of the return is exemplified. 
There being one of the heirs not entitled to a return, the calculation has 
been made agreeably to that laid down for the third class of persons 
entitled to share in the return. See Prin; Inh: 1)4. 

Thus the smallest number into which the estate can be divided, r m- 
eistently with giving the widow (who is not entitled to a return) ;.er 
share of the inheritance (which is an eighth) is eight ; but after she has 
taken her share, there remain seven to be divided among the heirs 
entitled to a return, which obviously cannot be done without a fraction. 
In this case the proportion between the number of those entitled to a 
return and of the number of shares left tor them must be ascertained. 
Thus : 2 X 3=7 — 1, which giving a Mootubayun or prime result, the num- 
ber eight, into which the estate was originally divided, must be multi- 
plied by the whole of the number of those entitled to a return. Thus; 

8 X 2=16. It should here be observed that neither the husband nor 
wife have any legal claim to the return, and when they are associated 
with other heirs, the surplus reverts exclusively to such heirs. 
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Of a widow 
with a mother. 


Of brothers’ 
daughters 
with a widow 
and a mother. 


Of a widow 
a daugh- 


CASE LXXVL 

Q. A person died, leaving a mother, a wife and two 
daughters of his uterine brother. In what proportions 
will his patrimonial property be distributed among the 
claimants above-enumerated ? 

E. The whole estate of the deceased, after defraying 
the necessary cxpences, should be made in the first in- 
stance into twelve^ parts; — but being a case in which 
the return operates, the twelve parts should be reduced 
to four, to one of which the widow is entitled and the 
mother will take the remaining three as her legal share, 
and on account of there being no other residuary heir, 
a;s the return also. The daughters of the uterine bro- 
ther of the deceased arc enumerated among the distant 
kindred, and they can never take any share of the pro- 
perty so long as there is a legal sharer. 

CASE LXXVII. 

Q. A person dies, leaving a widow and a daughter, 
the relation of which persons to the deceased is esta- 
blished. In what proportions will these two persons 
inherit the property left by him? 

R. The property of the deceased will be made into 
eight parts, of which the widow will take one, and the 
daughter the remaining seven. This is on the supposi- 
tion that the deceased left no residuary heirs. In the 
event of there ])cing any persons of this description, the 


* The mother's share being a third by Prin : Inh : 34, and the widow’s a 
fourth by Prin : Inh : 1*21, the property should, by Prin : Inh; 65, be made 
into twelve parts ; but being a case of return, it should be reduced to the 
smallest number of w^hicb it is susceptible consistently with giving the 
person excluded from the return her share ot the inheritance, which 
being in this instance one-fourth, the property should be made into four. 
See Priu : Inh : 94. 
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US 


daughter will take tour shares only, and the remaining 
three will be made over to the residuary heirs.* 

CASE LXXVIII. 

Q. A woman who had a daughter by a former mar- 
riage, purchased some landed property with her own 
money, ond procured the title deeds of it to be made 
out in her own name ^nd that of her second husband. 
She continued in possession of the property during her 
life-time, and on her death, her second husband having 
taken possession, made it over by gift to his second 
wife, who on his death became seized accordingly. 
The daughter of the first wife and the second wife are 
now disputing about the proprietary right to the land. 
Under these circumstances, which of them are entitled 
to it, — and if both, in what proportions? and had the 
husband any right to make over to his second wife all 
the property, notwithstanding there was a daughter of 
his first wife living? 


R. If the landed property, the title deed for which Property pur. 
was made out in the name of herself and of her hus- with 


band, was purchased by the woman with her own 
money, such property must be considered exclusively her 

. , . . • • T 1 • wwn, notwilh- 

hers; because, it is a maxim in Law that regard is standinj; 
had to the real and not to the nominal state of the 

her huBhand s 

case. According to this supposition the husband had name in the 
no right whatever to make over the property to his se- 
cond wife by gift, and, supposing there to be no other 


• There being a child, the share of the widow is one-eighth, and the 
daughter being the only child, her legal share is half of the whole pro- 
perty; but as neither the wife nor the husband are entitled to any re- 
turn, it is requisite that the three surplus shares should revert to the 
daughter if there be no other residuary heirs. If there be any, they 
of coarse take the surplus three shares, and the daughter obtains only 
her legal share, which is one-half or four parts out of eight. See Prin : 
Inh : 94. The smallest number of shares into which the estate can be 
divided, consistently with giving the widow her share, is eight. 

U 
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heirs, it should, on the death of the first wife (who was 
the proprietor), have been made into four portions, of 
Of adaufrhier ^vhich three belonged to her daughter by the former 
band/ ^ ' marriage and one to her second husband.- 


CASE LXXIX. 

Q. Moohummud Wasil had three wives. By his first 
wife (Mussummaut Fuhmeeda) he had a son, named 
Ruhm Ali, and a daughter named Fyzoonisa; by his 
second wife he had a daughter, named Buhorun, and 
by his third wife a daughter, named Soopun. After 
his death the daughter (Soopun) of his third w ife died. 
Qasira Ali, the son of Soopun, died before her. The 
daughter of Qasim Ali (Durgahin), that is to say, the 
grand-daughter of Soopun, is living. Ruhm Ali died, 
leaving a widow, who is living; his sister Fyzoonisa, 
and Buhorun the daughter of Moohummud Wasils se- 
cond wife, are living also. Cnder these circumstances, 
how will the property be distributed among them? 


of a son’s R. Supposing Ruhm Ali to have died before Mussum- 

v. i(lt)\v with 

two (laugh- maut Soopun, the whole property left by Moohummud 
tprs and the ^|]j distributed into seven hundred and twen- 

dfiujihter ot 

r tyt shares, of which two hundred and seventy-two parts. 


♦ This is an example of the doctrine of the return ajjreeably to that laid 
down for the third class of persons entitled to share the return. See 
Prin ; Inh : 94. 

t This is a case of vested inheritance — no distribution of the property 
ha\in^ taken place during the life-time of the persons who successively 
died ; and the following is one method by which the calculation may be 
arrived at: — 

SKETCH OF THE FAMILY. 

Moohummud Wasil, deceased: 

Wife, Wife, Wife, 

Daughter, Son, Daughter, Daughter, 

(Fyzoonisa.) (dlulim Ali) — ^wife. Son, 

Daughter. 

On the death of Moohummud Wasil his heirs are his three widows, 
his three daughters and his son. Now the widows get one-eighth of the 
property where there are children, as in this instance. To give them 
their share, and at the same time to give the son a share double that of 
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the share of Ruhm Ali, will go to his widow: one hun- daughter's 

son, the pio- 

dred and ninety-five parts will go to Mussummaut prietorv stin 
Buhorun, and one hundred and seventy-five parts will betorcMlrdr. 
go to the sister of Ruhm Ali, daughter of Mussummaut 
ruhmeeda; and seventy-eight sliares to Mussummaut 
Durgahin. Supposing on the othef hand Ruhm Ali to 

the daughters without leaving a fraction, it is necessary to find out the, 
smallest number which mill give that result. It is obvious that eight 
will not, but as 1 is to 8, so is 15 to 120. Thus the widows will each 
get five shares, altogether fifteen shares or one-eighth of 120. The son 
will gel forty-two shares, or double that of each of the daughters. On 
the death of the second Hiid tliird widows their shares will go to their 
daughters, w'ho mill thus have twenty-six shares each. On the death of 
the first widow her five shares should have been divided between her 
son and daughter in the proportion of two to one; but her whole pro- 
perty consisting of five shares, it is impracticable to distribute it in this 
manner without a fraction. A higlKU* number must therefore be sought. 

As 1 is to 5, so is 6 to 30, of which the son will be entitled to 20, and the 
daughter to 10. On the death of the son his whole property goes 
to his widow in satisfaction of dower. On the death of the daughter of 
the third widow, her property should have been divided into four parts, 
of which two would go to the daughter of. her son, and one to eacli of> 
her half-sisters. But, her whole property consisting of twenty-six 
shares, it is impracticable to distribute it in this manner, w-ithout leaving 
a fraction. A higher number must therefore be sought As 1 is to 26 
80 is 0 to 15G. Of this number' soventy-erght shares will go to the 
grand daughter, and thirty nine to each of the half'Sigt''rs. But it having 
Ijeeii found necessary to make an increase w ith respect to one share, 
it becomes necessary to increase all the shares proportionally. Thus: as 
1 is to 120 so is 6 to 720. Thus the share of the widow of Ruhm Ali 
will be 42 X ^ 4^ 20=272. The share of Buhorun v. ill be 26X6 4- 
39=195, and the share of Fyzoonisa w’ill be 21 X 4* 1® 4“ 175. 

The remaining seventy-eight shares go, as was before stated, to the grand- 
daughter. On this calculation it is supposed, that the distribution did 
not take place until after Ruhm All’s death, and that he died before his 
half-sister Soopun, which circumstance (as he himself could not inherit 
from Soopwn) precludes his widow from a share of her property. 

But in the event of Soopun’s dying before Ruhm Ali, her grand- 
daughter will get half and the remainder will be distributed between 
her tw o half-sisters and her half-brother (Ruhm Ali) in the proportion of 
two to one to the brother; but Soopun’s share consisting of twenty-six, it 
is plain that this distribution cannot be made without leaving a traction. 

A higher number must therefore be sought. As 1 is to 26 so is 12 to 
312. Of this number one hundred and fifty-six shares will go to the 
grand-daughter, seventy-eight to the half-brother, and thirty-nine to each 
of the half-sisters. But it is necessary to increase the other shares pro- 
portionally. Thus: as 1 is to 120 so is 12 to 1,440. The share of Ruhrn 
Ali and consequently of his widow, will then be 4 2X> 2 -4- 4 0 4^78=622. 

The share of Buhorun will be 2GXI2-f-39=*=35l. The share of Fyzoonisa 
will be 21X124"204-39=311. The remaining one hundred and fifty-six 
shares go, as w'as before staled, to the grand-daughter. 

The above is not a very scientific process, and would in most instances 
involve greater trouble than a recourse to the prescribed rules, for exam- 
ples of which see the following cases and their annotations. 
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have died after Mussummaut Soopun, the property will 
be distributed into one thousand four hundred and forty 
shares, of which six hundred and twenty-two parts, the 
share of Ruhm Ali, will go to his widow, in the event 
of so much having been assigned in dower; three hun- 
Andifthe son dred and eleven parts will go to the daughter of Mus- 
deceased^^sis-^ summaut Fuhmecda; three hundred and fifty-one parts 
ter and her Mussuiumaut Buhorun, and one hundred and 

fifty-six parts to Mussummaut Durgahin, the daughter 
of Qasim Ali, son of Soopun. 

CASE LXXX. 

Q. A proprietor of a landed estate dies, leaving a 
son, a daughter, and a half-brother by the same father 
only. After his death the son also dies childless ; and 
the daughter, during the life-lime of her paternal half- 
uncle, takes possession of the entire estate. Is she, 
under these circumstances, entitled to the whole, or to 
what part ? 

Of a daugh- B. Under these circumstances, the share of the 
daughter is two-thirds, and that of her paternal half- 
beyr^diJiH^ uncle oBe-tliird, that is to say, the property will be dis- 
bution. tributed into three parts, of which two will go to the 
former, and one to the latter as residuary heir.* 


* This is a simple example of the doctrine of Vested Inheritance (see 
Prin: Vest; Inh: 90, 97, 99). At the distribution which should have 
taken place on the death of the original proprietor, his brother (see Prin: 
Inh; 21) was not entitled to any part of the property left by him, there 
being a son. His property should then have been made into three parts, 
of which his son was entitled to two and his daughter to one. On the 
death of the son, his two shares should be compared with the number of 
shares into which it is requisite to make his estate, which is in this case 
two, the sister’s share (see Prin: Inh; 23) being one moiety, and the other 
moiety going to the paternal half-uncle (brother of the original proprietor) 
ns residuary heir, i wo and tw o are concordant, but the measure of the 
number of shares being half or only one, the multiplication directed in 
Prin; 99 is of course needless. 
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CASE LXXXI. 

Q. A woman died, leaving^ as her heirs four daugh- 
ters, one son, and a husband. The son died previously 
to any distribution of the property, leaving his four 
sisters and his father. Under these circumstances, how 
will the surviving heirs, being the husband and four 
daughters, share the property? 

B. According to law, if the whole property belonged Case of a son, 
to the deceased woman, it should, in the first instance, 
have been applied to her funeral expenccs ; then to the husband, the 

^ , son dying be- 

payment of her legacies out of a third of the re- fore the dis- 

sidue, and after such payment, if there remained any ^"hution. 

surplus, it should have been made into eight shares, of 

which four should go to her husband, and the remaining 

four to her four daughters or one share to each of 

them.* 

CASE LXXXII. 

Q. 1. A person dies, having divided his estate equally 
between his son and daughter, during his life-time : af- 
terwards the son dies, leaving his sister and a wife. 

Under these circumstances, will his sister inhi^rit; and 
what share of his property ? 

R. 1. According to Law, the estate of the second of a sister 
deceased, that is to say, of the son, will be made jn^o ^ 


* At the distribution, which should have taken place on the death of 
the original proprietor, her heirs being her husband, her sou and four 
daughters, her property should have been made into eight parts, of 
which the husband was entitled to two shares, her son to two, and her 
four daughters to the remaining four shares or one share each. 

At the distribution which should have taken place on the death of 
the son, his sole heir was his father, who was entitled to take his two 
shares which he inherited from his mother, without making any provi- 
sion for his sisters out of it. 

Consequently the property should be made into eight parts, of which 
the husband will take four, that is to say, two which he inherited froi'« 
his wife, and the other two from his son, and the daughters the remain- 
ing four or one share each, which they inherited from their mother. 
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four shares, of which one will go to the widow and the 
remaining three to the sister of the deceased. 

Q. 2. Supposing the first person to have died, with- 
out having made any division of his estate, leaving a 
son and daughter, and the son to die subsequently, 
lea\ing a wife, the property still remaining undivided; 
how much of the property will devolve on the son’s 
wife, and how much on the daughter? 

ofadanpjhtcr R. 2. In the first instance, the property of the first 

widow/the deceased will be made into three shares, of which tw o 
belonged to the son and one to the daughter. After- 

fieqiienti\ to ” ^ 

his father. wards of the four shan‘S belonging to the second de- 
ceased (the tw o shares of the son having been raised 
to four) three will go to his sister and one to his wife. 
Therefore, the whole estate of the first deceased should 
be made into six parts, of which one should be award- 
ed to the widow of his son, and five to his daughter. 

Q. 3. Supposing the wife of the second deceased to 
have liad a daughter by her husband, which daughter 
died at the age of five years. Under these circum- 
stances, to what proportion of the property will such 
daughter be entitled? and after her death, on whom 
will her share devolve ? 


Of a (1 a u fritter 
with a son’s 
widow, the 
son dying sub- 
sequently to 
the father, but 
leaving a 
daughter, 

>%ho is also 
dead. 


R. 3. Under the circumstances stated, the property 
of the first deceased will be made into three shares, of 
which the son w ill take two and the daughter one ; and 
on the death of the son his two shares will be raised to 
eight, of wliich one will go to his widow, four to his 
daughter, and'-three to his sister; and on the death of 
the daughter, the four shares appertaining to her will 
devolve on her mother. The whole estate of the first 
deceased, therefore, should be made into twelve parts. 
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of which five should be awarded to the widow of his 
son and seven to his daughter.* 

CASE LXXXlir. 

Q. A person dies, leaving his wife A, three sous B,C 
and D, and three daughters E,F, (by his wife A) and C 
by another wife. After his death, and before the pro- 
perty is distributed, his widow A, two of Iiis sons 13 and 
C, and one of his daughters (1, successively die. The 


* These questions afibrd very easy examples of cases of vested 
ritance. 

At the first distribution, the estate should have boon divided into 
three parts, to give the son twice as much as the daughter. At the 
second distribution the estate of the son should have been made into 
four parts, the share of the wife being one fourth. But, being a case of 
vested inheritance, the proportion must be ascertained between the nuiiu 
ber to which the deceased son was entitled end tin* number into which 
it is necessary to divide the estate. Thus: 2 <2=4, which agreeing in 
2, the rule is (see Prin: Vest: Inh: 99) that the number of the shar<*s of 
the original division (aggregate and individual) be multiplied by half 
the number of the portions of the second class of heirs, and these last bv 
half the number of shares to which the deceased was entitled, (whit h 
being in this case only one, multiplication is needless.) Thus: 3 2=0, 

of w hich the w idow w ill take one and the daughter 6, according to this 
table : 

PaoposiTUs 3X2=6. 

A B 

Son, Daughter, 

4. 2. 

Son 4. 

C B 


Son’s widow, 

1 . 


Sister, 

3. 


So also, in the third question, at the second distribution, the estate 
of the son should have been made into eight, the share of the w idovr 
being one-eighth and of the daughter one-half, but 2 and 8 also agree in 
2, and agreeably to the Principle quoted in illustration of the answ er to 
the former question, 3 must be multiplied by 4. Thus: 3 4=12, of 

which the son’s sister takes 7, 4 in right of her father and 3 in right ol 
her brother, the son’s daughter 4 as her legal share of half, and the son's 
widow 1 as her legal share of one-eighth. On the third distribution the 
whole estate of the daughter goes to the mother, and the sister’s 
is not increased : according to this table. 

Propositus 3X4=J2. 

A B 


Son, 

8 . 


B 

Sister, 

3. 


A 

Son 8. 

D 

Daughter, 

4. 


Daughter, 

4. 


C 

Widow', 
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Caae of a wi- 
dow, three 
sons, three 
daughters and 
the daughter 
of another 
wife; and the 
widow, two 
sons, one 
daughter, and 
the daughter 
of the other 
wife dying 
successively. 

Of three sons 
with three 
daughters and 
a widow. 


Of three sons 
with two 
daughters. 


Of two bro- 
thers with 
two sisters. 


Of a brother 
with two sis- 
ters. 
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surviving heirs therefore are D, E and F. In what 
manner, and in what proportions, will the property of 
the original proprietor be distributed among them? 

R. It will be made into one thousand seven hundred 
and twenty-eight shares, of which D will get eight hun- 
dred and sixty-four shares, and E and F four hundred 
and thirty-two each. The Ibllowing table will exhibit 
the manner in which the surviving heirs succeed to the 
interests vested in them by the death of their relations, 
who died subsequently to the original proprietor, but 
previously to the distribution being carried into effect. 




72x 8=576 X 3=1728. 


A. 

B. 

C. D. E. 

F. 

G. 

9. 

14. 

14. 14. 7. 

7. 

7.=: 


112. 

112. 112. 66. 

56. 

56. 



336. 336. 168. 

168. 

168. 



A. 





Deceased. 



B. 

C. 

D. E. 

F. 

G. 

2. 

2. 

2. 1. 

1. 

0.==8. 

18. 

18. 

18. 9. 

9. 



54. 

54. 27. 

27. 




B, 





Deceased. 



C. 

D. 

E. F. 


G. 

2. 

2. 

1. 1. 



130. 

130. 65. 65. 

0. 



c. 





Deceased. 



D. 


E. F. 


G. 

2 


1. 1. 



260. 


130. 130. 
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G, 

Deceased. 


84 . 

E. 

42. 

F. 

42. 

Of a half-bro- 
ther and httlf- 
sisters. 


TOTAL. 


D. 

E. 

F. 


864. 

432. 

432.* 



CASE LXXXIV. 



Q. A person dies, leaving two sons, who are uterine 
brothers, and who divide the paternal estate equally, 
each retaining possession of his own share. Some 


• This case affords a good illustration to the rule respectiug the suc- 
cession to vested interests. With a view to distribute the i>roy)orty of 
the propositusy in the first instance, recourse must be had to the Tliird 
Prin: of T)ist: (77). For the uidow a right to onC'C-iglith, it is 

c\ idem that the property cannot be made into less than eight rhares; 
but besides her there are nine claimants, one son being counted as two 
daughters, and after her cightli is witleiruwii, it is obvious that the re* 
xnaining seven shares cannot be distrit)uted among the nine claimants, 
without a fracti«'! . It consequently becomes necessary to find the pro- 
portion betwee - the sharers and the shares, which appears to be, that 
they are divisiule by an unit only, or, that they are, what is termed, 
Mootuhayun or prime. Thus: 7=9 — 2 and 2 ><; 3— 7 — 1, in which case the 
rule is, that the number of sharers must multiplied into the total 
number of shares. Thus: 9 X 8=72, the product required. 

Among the second class of sharers, the first rule of distribution applies. 
The step-daughter gets nothing, and by making the property into 8, (the 
number of sharers, a male being counted for two females,) it may be dis- 
tributed without a fraction. Put as the property of the widow was 
not distributed at the time of her death, it is necessary to find out 
the extent of the vested interest to which each heir is entitled: it is 
requisite that the proportion be ascertained between the aggregate of 
their shares and the amount to which the widow was entitled at the 
preceding distribution, which is found to be 9. Thus: 8=9 — 1. These 
numbers therefore are. divisible by an unit only or are Mootuhayun, in 
which case the rule is (See Prin: Vest: Inh: 99) that the aggregate and 
the individual shares of the first class should be multiplied by the 
aggregate of the shares of the second class. Thus : 72X8=576, and 
14 X 8 = 112 , and 7X8=56, after which the individual shares of the 
second class must be multiplied by the amount to which the widow was 
entitled at the preceding distribution. Thus: 2X9=18 and 1^9=9. 

Among the third class of sharers also, the first rule of distribution 
applies for the same reasons; and in order to ascertain the extent of the 
vested interest of each heir, the same process must be bad recourse to 
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yieflars subsequent to the division of the inheritance the 
younger son dies, leaving a widow and four daughters. 
The widow, on the death of her husband, takes posses- 
sion of his property, which she retains for several years, 
and no distribution of her husband’s property took 
place during her life-time. Of the deceased s daughters 
three are married and one continues unmarried. A/terr 
wards the widow dies; but four or five years prior to 
her death her husband s brother and his son and grand- 
son took possession of the property left by her husband 
and retained the exclusive enjoyment of it. It does not 
appear whether the possession was obtained forcibly 
or by the consent of the widow. All the four daughters 
are still living, and one of them now lays claim to a 
fourth part of the property left by her deceased father, 
bringing her action against her eider sister, who is the 
wife of her uncle’s son, against her uncle’s son, and 


Thxis B the deceased had 113 shares at the first distribution, and IS at 
th^ second,— total, lao ; but the a^epate of the sbareis of the present 
class iS( The piroportioB between these two nuaibava is, that they 
in 3, or are, as it is. termed, Mootuw^fiq or coropoait. Thus; 0,>C 
and 4=^0— 3, in wkich case the rule is (See Puin: Vest; 
99) that the aggregs^o and individual shai^s of tbofir:st class and 
the indi'iidual. shares of the seqoml class (os produced by tlm pieced* 
ing results^) should be multiplied by half the sum of thn shares of tha 
thirfl class. Thus : 576>c3=;==1738, and U3 >C 5— 336,. and X 3=^168, 
and 18X3=54, and 9.X 3:^7, atilsr which tha indimdual shaias of Umr 
third, class must be multiplied by half the amount to which U was entit- 
led at tha preceding, distrUmAion.. Thus: the half of 139 is 
and 05x1*’^^' 

thq fiourtiv class also the samn rules apply. Thus C thn dis« 
had 33d at the fii»t distxibuiiozr, 54 at the second, and 1*30 at tha. 
thirds Total. 520 but 4X430^20, and tbe proportion is, that they 
in 4. QT are; as it is tanned, MootvAikhil or noocordant, in whdeh 
ihe rule, is (bee Prin: Vest; Inh: 99) that, the aggs<«ate apdiudi- 
of the first clang, and the indiaiduaj sharea of the secoiMi 
and the third ciagses,. aboiUd be muLUplied by a fpurth of tbe sum 
the sham of the fourth class. But one being the fourth of 4, mu 
cation is ueedless-natler which the indiyidual shares of the fourth 

he multiplied by a fourth of the amount, to which C was entitled 
precediug ’’distribution Thus the fourth of 629 m 130,.a&d 130 
X.3«300* and, 130 X iwii30. 

O dying,.oC her IfiO, shares her half-bcother wUl take 84, and her half)- 
sisters bike 4h each. Thus the surviyor 1> will receive fid 4-360 
and JSh will receire 434^ I304»664'^2i Hh 

■ - ■ ■ *r+'“ •“ 
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against his graud-son* who are ia possession. Accord-* 
ing to the Moohummudan Law, is the claimant entitled 
to a fourth part of her parents* property or to any pro- 
portion less than a fourth? and supposing her to have 
the right, is it fit that> she being married, the action 
should be brought in her name, or in that of 
husband ? 

R. The original division of the estate between the Of a brother 
two brothers was correct and proper.. Now that dis- 
putes have arisen regarding the succession, the property daughters, the 

ividow d)'iDg 

of the deceased brother must be parcelled out in legal before the 
portions among the heirs, and for this purpose must 
be made into ninety-six shares. Of which seventy-six 
will be allowed to the four daughters and twenty to 
the brother, and the share of each daughter, whether 
married or unmarried, will be nineteen. Consequently 
the claimant is entitled to nineteen out of ninety-six 
shares. It is a matter of no consequence whether the 
present possessors obtained the property by fair or by 
foul means ; as the law recognizes no proprietary right 
for which some title cannot be shewn, such as acquisi- 
tion by gift or the like, which does not here appear to 
have existed and such possession cannot bar the clai- 
mant’s right. The husband of the claimant cannot suit by a mar. 
Under any pretence interfere in urging the claim prefer- woman, 
red by her to her parents’ property, thc’proprietary riglit 
to \yhich is solely vested in herself.* 


* This 19 a case of vested inheritanoe. The division of the deceased 
brother's estate originally should have been by 24, according to Prin: Inh: 
66, but as the widow died before distribution, the humber of £(hares to 
which she died entitled should be compared with the number of iier 
keirs. Her shares amounted to S and her heiri' to if, but these being 
compared give a Mo&tubayun or prime result, in which case the raleie 
(see Prin: Vest: Inh: 98) that the number of shares into which the pro- 
perty should first have been distributed be muHiiplied by thb number 
Of the heifS of the deceased. Thus: 24 X 4»»96, of which number the 
daughters succeed to 64 or two-thirds, in virtuO of their own tight of 
inheritance, and to 12 or one.eighth, in right of snet^arton la Uieir 
mother, ' ' 
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CASE LXXXV. 

Q. A person dies, leaving two wives, four sons and 
two daughters ; but the distribution of his estate did not 
take effect until after the death of his two wives and 
one of his daughters. By his first wife he had only one 
son, and by his second wife he had one son and two 
daughters — his other two sons were the offspring of 
another woman. The death of the first w ife occurred 
before that of the second, and the death of the second 
before that of the daughter, who left a husband. U der 
these circumstances, into how many shares is the estal o 
to be made, and to what proportions of it will the 
claimants be entitled respectively? 

^two ^ place the property of the deceased is 

daughters and to be made into eighty shares, oi which one-eighth or 

two widows. , , 

ten shares will go to the widows, and they will take five 
each. The male issue will take a shaie double that of 
the female. Thus the sons will get fourteen shares 
each and the daughters seven each. On the death of 
the first widow her only son will be the sole heir to her 
Of a son with property. The half-bretliren by the same father only, 
step-sons. excluded from participation. On the death of the 

second widow her five shares (being multiplic <1 by the 
number of shares into which they must be distribeted) 
will be increased to twenty, of which her son will take 
ten and her daughters five each, and the shares of the 
preceding results will be multiplied by four, the number 
of sharers of the present class. Thus the share of the 
son on the death of the first widow : 5x4=20, and so with 
the shares of the sons and daughters on the death of the 
fhther: 14X4=56 (sons share); 7x4=28 (daughter's 
Of a husband share), and the total number of shares 80 X4==320. On the 
death of the daughter her property, which consists of 
thirty-three shares, will be made into one hundred and 
ninety-eight, of which her husband will be entitled to one- 
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half or ninety-nine, and the other half will go to her 
whole-brother and her whole-sister in the proportion of a 
double share to the male. Thus the former will receive 
sixty-six and the latter thirty-three shares. The half- 
brothers will be excluded from the participation. The Of two wives, 
preceding results must again be multiplied by six, the ? 

^ J ^ first, a son and 

number of shares of the present class. Thus : 10>c6==(J0, two daughters 
and 5>c6=30, and 20x6=120, and 56x6=336, and 28x6= 

168, and 28x6=168, and 320X6=1920, and of this the 

marriage ; the 

son by the first wife will receive 336+120=456, the son two wives and 
by the second wife 336+60+66=462, the daughter by daughters dy- 
the second wife 168 + 30 +33=231. The two other ing succe*" 

sively the 

surviving brothers will be entitled to thr ^e hundred utter leaving 
and thirty-six shares each, and the husband will take “ 
ninety-nine, as above stated.* 


* Among the first class of sharers an example is exhibited of the 
Fifth Principle of Distribution. The share of the two widows is one- 
eighth by law, consequently the property must be made into eight shares 
at least and eight must bo assumed as the root of tiie case; but be- 
sides them there are ten other claimants (one son always counting for 
two daughters.) Here it will be observed tnat there remains a fractional 
division in the allotments of both the wives aiu. ihe child cn, fur one 
share cannot be given to the two wives without a fraction, and after their 
share is taken away the remaining seven cannot be distributed among 
the other ten claimants without a fraction. In this case, (after finding 
the proportion between the wives and their shares and the children and 
their shares (both of which prove to be Mootubayun or prime), it is requi- 
site to find the proportion between the numbers of the sharers respectively, 
which proves to be MootudakhU or concordant, in other words the smaller 
number exactly measures the greater. Thu.s : 2 X 6=s=10 when the rule 
(see Fifth Prim of Dist: 79) that the greater number be multiplied into 
the root of the case. Thus: 8 X On the death of the first 

wife, her son being her only heir, no division takes place. On the 
death of the second wife (to conform to the rule that a male shall have 
a portion double that of a female) her property must be made into 
fotir shares, but being a case of vested inheritance, the proportion 
must be ascertained ^tween the number of shares to which she was 
entitled at the first distribution and the number into which her property 
if made on her decease. These two numbers, 4 and 5, are prime or are 
divisible by an unit only, no third number measuring them both ; in which 
case the rule is (See Prin : Vest ; Inh : 98) that the shares (aggregate and 
individual of the preceding result) be multiplied by the aggregate of 
the shares into which the property of the last deceased is made. Thus ; 
80X4=320, and 5X4=20, and 14 X 4=^56, and 7 X4=2d, and the 
individual shares of present class be multiplied by the number of 
shares to which the deceased was entitled at the former distribution. 
Thus ; 2 X 5^10, and 1 X divisioD, on the death 
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CASE LXXXVL 

Q. 1. A person dies, leaving as his heirs, a widow, 
a son and two daughters. Subsequently one of the 
daughters died, leaving no children, and next the widow 
of the proprietor died. The son of the proprietor then 
died, leaving a widow and a son, lastly his grand-son 
died. Under these circumstances, how, according to the 
Moohummudan Law, will the survivors (the daughter 
and the widow of the son of the original proprietor) 
share his property; no distribution having taken place 
during the life-time of the deceased persons above-enu- 
merated? 


Of a widow, 
twodaufthterg 
and a son; 
one of the 
daughters, the 
widow, the 
son (leaving a 
widow and 
a son), and 
lastly the 
grand-son 
successively 
dying. 


R. 1. There are only surviving a daughter of the 
original proprietor and a widow of his son; the pro- 
perty will in tlus case be made into three shares, of 
which the widow of the son will take two and the 
daughter the remaining one : because, when the origi- 
nal proprietor died, he left a widow, a son and two 
daughters as his heirs. The widow’s share was one- 
eighth of his property and the remainder belonged' to 
his son and daughters, in the proportion of two shares 


for the male and one for the female ; in other words, the 
son had a right to one-half and the daughters to the 
other half or a quarter each. On the death of one of 
the daughters, who left no issue, her share was to be 
made into three parts, of which two appertained to her 
brother, and the remaining one to her sister ; and, after 


the death of the widow of the original proprietor, her 


of the daughter, to conform to the rules that a husband shall have a 
moiety where there are no children, and that a male shall have double 
the portion of a female, her property must be made into six shares 
at least, but, bei^ a case of vested inheritance, the same process 
must be observed as in the last case. The result of the comparisem of 
the numbers will be the same, for S3 and S are prime. Thus : C X 
fissSa — 3 and 3:^5 — 3 and 2^=3 — 1. On multiplication according to the 
preceding rule the sum will be found to be 1920. Thus the prrcedaag 
result 320 Xo=» 1920. 
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legal share was to have been made into three parts, of 
wfakh her son would take two and the surviving daugh- 
tor one; and of the share of the son of the original pro- 
jnietor, which he should have inherited from his sister 
aoid mother, one-eighth will at his death go to his widow 
and the remainder to his son. On the death of his son, 
who was grand-son of the original proprietor, his whole 
property will be vested in his mother, because she is 
entitled to one-third as her legal share, and to the rc- 
naaining two as the return. Under this distribution, two- 
thirds of the property of the original proprietor will 
devolve on the widow of his son and the remaining one 
on his daughter.* It is laid down in the Sirajyya , — 


• In this case of Vested Inheritance, the result must be arrived at by 
the following calculation : — 

At the First Distribution the property should have been made into 
thirty-two parts, (the heirs being a widow, a son and two dauprbters, 
and the number eight not being divisible among the claimants without a 
eractioo) agreeably to the I’hird Principle of Distribution (77); of which 
parts the widow should have gold, the son 14, and the daughters 7 each. 

At the Second Distribution, on the death of one of the daughters, the 
heirs being her mother, brother and sister, her property should have been 
made, agreeably to the Third Principle of Distribution, into eighteen parts, 
(the number siY, into which it was necessary to make the estate, to givet 
the mother her sixth, not being divisible among the claimants without a 
Action) of which the mother was entitled to three, the brother to ten, and 
the sister to five; but this being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the daughter had at 
her death with the number of shares into which her estate should ba 
made. Thus: 7X2=18 — d, and 4=*=7 — 8, and 8=34 — *1, which giving n 
^oatubanun or prime result, the rule is (ace Prin: Vest: Inh; 98,) that 
the aggregate and individual shares of the First Distribution must be 
multiplied by the aggregate of the shares of the Second Distribution. 
Thus: 32X18=576, and 4 >< 18=72, and 14X18=252, and 7X1S*=^12«, 
and the individual shares of the second class must be multiplied by the 
amount to which the daughter was entitled at the preceding distribu- 
tion. Thus: 3X7=21, and 10X7=70, and 5X7=35. 

At the Third Distribution, on the death of the mother, her property 
should have been made, agreeably to the First Principle of Distribution, 
into three parts, of whiah her son was entitled to two and her surviving 
daughter to one— but, being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the mother bad at her 
death with the number of shares into which her estate should be made. 
Her shares, according to the preceding results, amounted to 93 — on the 
First Distribution 72, and on the Second 21, the estate now shouid 
be made into three. Thus: 3X31=93, which gives a. Mootudakhil or 
concordant result, showing that the numbers agree in 3, in which case 
the rule is (see Prin: Vest: Inh: 99,) that the aggregate and individual 
of the fint distribution be moItipUed by a third of the aggregjate 


Ida 
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Wives take in two cases : a fourth goes to" one or 
more on failure of children, and son’s children, how 
low soever; and an eighth with children or son’s chil- 
dren, in any degree of descent.” So also on the subject 
. of the daughter’s claim to inheritance, — Daughters 
begotten by the deceased take in three cases ; half goes 
to one only, and two-thirds to two or more; and, if 
there be a son, the male has the share of two females^ 
and he makes them residuaries.” So also the same 
authority treating of a sister’s right of inheritance, — If 
there be brothers by the same father and mother, the 
male has the portion of two females ; and the females 
become residuaries through him by reason of their 
equality in the degree of relation to the deceased and 


of the shares of the Third Distribution; but the third of the aggregate 
in this case being only one, multiplication is of course needless, and the 
ninety-three shares which were the property of the mother at her death, 
must be divided between her son and daughter, the former getting a 
double share or 62, and the latter 31. This last result is obtained by 
muliplying the share of the son and daughter (2 and 1) by 31 or a third 
of the number (93) to which the widow was entitled. 

At the Fourth Distribution, on the death of the son, his property should 
have been made agreeably to the First Principle of Distribution, into 
eight parts, of which his widow was entitled to 1, and his son to 7, but 
being a case of Vested Inheritance, it becomes necessary to compare the 
number of shares which the son had at his death with the number of 
shares into which his estate should be made. His shares, according to 
the preceding results, amounted to 384 (at the First Distribution 2-52, at 
the Second 70, and at the Tliird 62,) and the estate now should be made 
into eight. Thus: 8 X483ss384, which gives a Mootudakhil or concordant 
result, showing that the numbers agree in 8; in which case the rule is 
(see Prin: Vest: Inh; 99,) that the aggregate and individual shares of the 
preceding distribution be multiplied by an eighth of the aggregate of 
the shares of the Fourth Distribution; but the eighth of the aggregate 
in this case being only one, multiplication is of course needless, Jind the 
384 shares which were the property of the son, at his death must be 
divided between his widow and his son, the former getting one-eighth 
or 48 shares, and the remaining 336 shares devolving on his son. This 
last result is obtained by multiplying the share of the son and widow (7 
and 1) by 48 or an eighth' of the number (384), to which the son of the 
original proprietor was entitled. 

At the Fifth Distribution, on the death of the grand-son, his 336 shares 
should have gone to his mother. The widow of the son would thus have 
had 384 ; but the sArviving daughter of the original proprietor inherited 
from her father, sister and mother 192 shares. 

At the final Distribution therefore the property should be made into 
676 parts, of which two-thirds or 384 should belong to the widow of 
the son, and one-third or 192 to the daughter of the original proprietor. 
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on the subject of a mother's claim of inheritance it is 
stated, — ‘‘ The mother takes in three cases ; a sixth 
with a child, or a son’s child, even in the lowest degree, 
or with two brothers and sisters or more, by whichever 
side they are related ; and a third of the whole on failure 
of those just mentioned and it is laid down in the 
same book of Law on the subject of the return, — “ The 
return is the converse of the increase; and it takes 
place in what remains above the shares ol* those enti- 
tled to them, when there is no legal claimant of it : this 
surplus is then returned to the sharers according to their 
rights.” 


CASE LXXXVTI. 

Q. A person dies, leaving a widow, a brother, a sister, 
his widow’s mother and his widow’s brother. The widow 
dies before the distribution. In this case, which of the 
survivors are entitled to inherit the estate of the de- 
ceased, and in what proportions? 

R. In this case, all the persons enumerated in the Of a brother 
above question will be entitled to share the inhe- wTih 
ritance. The estate should be made into twelve shared, 

brother, the 

of which the brother of the deceased will be entitled to widow having 
six, his sister to three, his widow’s mother to one and 
his widow’s brother to two."*^ 


* The property in the first place must be made into four shares, the 
claimants being, on the death of the proprietor, his widow and his brother 
and sister. This is llie least number out of which the widow could get 
her share (one-fourth). She receives one ; the brother two, and the sister 
one. On the death of the widow her property will be made into three 
shares, the least number out of which the widow^s mother could get her 
share (one-third). But according to the rule in cases of vested inheritance, 
her share (l) will be compared with the number of the division (3), 
and being found to be prime or divisible by an unit only (see Prin: Vest: 
Inh; 98), the aggregate and individual shares of the first class will be 
multiplied by the aggregate of the shares of the second — thus: 
4X3=12, and 2X3=6. After which the shares of the 

present class should be multiplied by the number to which the widow 
was entitled at the former distribution ; but that number being only one, 

W 
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CASE LXXXVIII. 

Q. The proprietor of a certain estate dies, leaving 
two sons and four daughters by two different wives, 
one of whom survives him. After his death one of his 
sons, begotten on his first wife, dies, leaving three sons. 
The surviving son of the original proprietor, with his 
four sisters, who are by the same mother and father, 
and the three sons of his late half-brother, and his own 
mother, being nine in number, are the surviving clai- 
mants to the estate. Under these circumstances, accord- 
ing to Law, in what portions will his property be inhe- 
rited by the nine individuals aforesaid ? 

R. In this case the property of the deceased ances- 
tor will be made into one hundred and ninety-two 
shares, agreeably to the Law of vested inheritance, of 
which twenty-four shares will go to his surviving wi- 
dow, forty-two to his son who is still living, twenty-one 
to each of his four daughters and fourteen to each of 
his three grand-sons, being tlie sons of his son who died 
subsequently to his death and previously to the distri- 
bution.* 


CASE LXXXIX. 

Q. The proprietor of half a dwelling-house and other 
property, inherited from his ancestor, dies, leaving 


the multiplication is needless. Thus of the whole number 12, the brother 
of the original proprietor will get 6, his sister 3, his widow’s mother 1 and 
his widow’s brother 2. 

♦ In this case of vested inheritance the property should agreeably to 
the Third Principle of Distribution (77) haveibeen made into 64 parts 
to satisfy all the claimants who were entitled to share on the death of 
the ancestor; as in the first instance it should have been made into 
eight parts (the widow' 's share being an eighth), and as when the widow 
received her shar^ there remained only seven to be divided among the 
remaining eight claimants (one male counting as two females). Then 
on the death of one of the sons, his sixteen shares being compared with 
the number of his heirs or three, and proving prime, the number of the 
original division should be multiplied by the whole number of the second 
Bet of heira. Thus ; 64 X 3=192. See Prin ; Vest ; Inh ; 98. 
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three sons and a daughter. Before any division of 
the patrimonial property has taken place one of the 
sons dies, leaving a widow besides his two brothers 
and his sister. Under these circumstances to what 
proportions of the properly will the survivors be entitled 
to succeed respectively? 

R. Accordingto the Principles of Vested Inheritances 
the whole of the properly left by the ancestor must 
be made into seventy portions, out of which each of 
the sons will be 'entitled to twenty-six, the daughter to died betoro 
thirteen and the deceased son's widow to live shares.* 

CASE XC. 

Q. A person dies, leaving an only daughter, A, who 
subsequently dies, leaving a son, B, and husband, C, 
her surviving. The husband then dies, leaving as his 
heirs a widow, D, the son B, above-mentioned, begot- 

•To arrive at this result it must first be aserrtaiued to what propo:* 
tions the three sons and the daui^hter would have been entitled, had the 
inheritance bf^en distributed on the death of the aneestor ; and as a 
male is entitled to double the share of a female, it follows that the prr- 
peily, to be distributed witliout leavini? a fraction, must be made info 
seven parts, of which the deceased brother’s portion would have been 
two shares. When he dies, his share is (o be distribute*! arnoii)^ his two 
brothers, his sister and his widow'. But the widow’s share, legally, whore 
there are n*> children, is one-fourth, and therefore the smallest number of 
portions into which the deceased’s two shares can be made is four. 

Now after the widow’s share has been taken away there w ill only remain 
three to be divided amoni; five (the sharers are called fi\e, fh(>u»;h in 
reality only three, one male countinj^ as two females,) and the distribution 
obviously cannot take place without a fraction; in which case the rule is 
to search for the proportion between the sharers and the shares which is 
found to be Mooiubayun or prime, or divisible by an unit only, whi*ii 
gives the Third Principle of Distribution (77). Thus: 4=5 — 1. The rulo 
in the Third Principle is that the number of sharers be multiplied into 
the root of the case. Thus: 4X5=20, which result, were it not a case 
of vested inheritance, would furnish the number from which the several 
shares were to be extracted, but this being the case, the proportion be- 
tween that result and the number |of the deceased’s former shares must 
be ascertained, which will be found to be concordant. Thus : 2X10=20, in 
which case the rule (see Prin : Vest: Irih : 99) is that the aggregate 
and individual shares of the preceding distribution be multiplied by 
the measure of the number of shares into which it is necessary to make 
the estate at the second distribution. Thus; 7Xl^^70, 
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ten on his former wife, another son, E, by the wife who 
survived him, and four daughters, F, G, H, I, also by 
the surviving wife — the estate not having been distri- 
buted during his life-time. In this case how will the 
property left by the deceased ancestor be shared among 
these individuals? 


Of a husband B . Under the circumstances stated, the property will 
hus^jamlfly made into two hundred and fifty-six parts, of which 
b( fore the f^o hundred and six shares will go to the son of the 
nmi iVininga first wife, fourteen to the son of the wife who survived 
her husband, cifi^ht to the widow and the remaining 

thor 5,011 an- 5 c? 


four daugh- 
ters. 


twenty-eight to the four daughters or seven shares to 
each.* 


CASE XCI. 

Q. A person (A) dies, leaving a widow B, three 
sisters C, D and E, and F, the son of his paternal 


* In this raso of vested inheritance the subjoined table may tend to- 
illustrate the order of succession: — 

PROPOSITUS. 

A 4X64=250. 

C 1X64=64. B 3X64=192. 

C 1X64=64. 

I H G F E D B 

7 7 7 7 14 8 14===64. 

At the distribution which should have taken place on the death of A, 
the property must have been made into at least four parts, to give her 
husband one-fourth. Then, at the distribution which should have taken 
place on his death, the property belonging to him should have been 
made into at least eight parts, to give his wife one-cighth ; but when she 
has taken her eighth, as the remaining heirs cannot get their portions 
■without a fraction, and as on a comparison of the number of them with 
that of the shares ivsei\ed for them, it gives a prime result, the number of 
the original division, see Third Prin: of I>ist; (77), must be multiplied by 
the number ol suc h heirs which is eight, one male counting for two fe- 
males. Thus: 8x6=64. Then, according to the Law of vested inhe- 
ritances, the number to which the deceased was entitled at the First 
Distribution being compared with the number into which it is necessary 
to make the second,*' and being found to be prime, the rule is (see Prin: 
Vest : Inh : 98), that the aggregate and individual numbers of the first di- 
vision be multiplied by the whole of the second, according to which 
procc.ss, the son by the first wife will get 206 shares; 192 at the first 
and 14 at the second distributon. 
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tincle. Subsequently to his death one of his sisters, D, 
dies, leaving a daughter G, during the life-time of the 
persons above named. Afterwards E dies, leaving a 
daughter H. Under these circumstances, according to 
law, how will the property of the original proprietor be 
distributed among the survivors? 

Under the circumstances above stated, after the Of a widow, 

ii-i sistors 

performance of his (A s) funeral ceremony and biiriaJ and a patci 
%Authout superfluity of expence, yet without deficiency, 
the satisfaction of his just debts, and the payment of his ti»e sisters dy- 
legacies out of a third of what remains after his debts 
are paid, the residue of the property left by A, accord- 
ing to the Law ol Vested Inheritance, will be made daughter, 
into thirty-six parts, of which nine shares will go to B, 
fifteen shares to C, three to F, four to G and the re- 
maining five to 


•In the first instance the property should hare been made info twelve 
parts, the portion of the widow being one-fourth and of the sisU rs two- 
thirds ; and in this case the rule being that the division be made by 
twelve (SeePrin: Inh: 14, 24 and G5.) Hut eight, which is two-thirds 
of twelve, cannot be distributed among the three sisters without a frac- 
tion, and three is prime to eight. Consequently in conformity to the 
Third Principle of Distribution (77) the miinber of the origjii!il division 
should be multiplied by the number of sharers who cannot get their 
portions without a fraction. Thus : 12 \ 3~S6, which must be distributed 
iQ the following manner; — 

11 C D E F 

9 8 8 8 3 

On the death of D, the number to which she was entitled at the for- 
mer distribution (8) and the number into which it is necessary to make 
her estate (4), being Montudalchil or concordant, no further process is ne- 
cessarj , and her eight shares will be distributed thus : — 

C E G 

2 2 4 

So also on the death of E, by the same rule, of her ten shares, Ker 
daughter H will get one moiety and her sister C the other. 
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CHAPTER 11. 

PRECEDENTS OF SALE. 

CASE I. 

Q. Certain lands are the joint property of several 
individuals. One of the joint proprietors, without the 
consent of the rest, executes a deed in favor of a stran- 
ger, transferring to him a part of his right and interest 
in the said joint property, without making any specifi- 
cation of the boundaries ; the deed merely reciting that 
the lands so transferred are his sole property. In this 
case is the deed valid? 

Difference be- R- If thc deed, purporting to transfer to another the 
gafprovlsions ger’s right to a part of his interest in a joint 

of sale and undivided estate, be a deed of gilt, it will not be valid 
according to Law, without a specification of the bound- 
aries, because an undefined gift is illegal: but, if it be 
a deed of sale, it will be valid; for, to this species of 
contract, partnership, indcfinitcncss and want of con- 
sent on the part of the joint proprietors, and non-spe- 
cifiratioii of the boundaries, are no objections. The 
sale, therefore, must unquestionably be maintained as 
valid and binding. 


CASE II. 

Q. A person having rented a small piece of ground, 
and having built a house, and planted trees thereon, 
dies, leaving two sons, a wife, and a mother. On his 
death, and during the life-time of the mother (the pro- 
perty being undivided), his wife and his sons sell every 
thing on the premises. Is the sale good, under these 
circumstances? or is the mother entitled to inherit any 
portion of her son’s property? and if so, to what pro- 
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portions are the above mentioned persons severally 
entitled, of the deceased’s property ? 

R. If some of the heirs sell the undivided property A sale of un- 
specified in the question, the contract will be binding 
as far as regards their own shares. But anv coheir, 

, , , . . , , seller, but not 

who was not a party to the sale, is entitled to recover against a 
his portion of the inheritance, his right not being de- 
feated by their act.^ 


CASE III. 

Q. A person, during his life-time, having made his 
landed property into three equal parts, sold one part to 
each of his wives in satisfaction of their respective 
dowers. Part of the property so sold was parcelled 
off, and part continued undefined. Afterwards the son 
of the seller’s second wife, having succeeded by inheri- 
tance to the share sold to his mother, sold such share 
to his own wife in satisfaction of her dower. The 
lands so sold, however, remained ostensibly in his pos- 
session and under his management. Is such sale valid 
according to Law, notwithstanding the want of proof as 
to the purchaser’s seizin and possession ? 


R. The validity of a contract of sale is not depen- Neither im- 
dant on the immediate seizin of the purchaser, nor is mediate ici- 

* zm nor divisi- 

it at all affected by the property sold being undivided. ou essential 
The sale therefore, by the original proprietor, of his 
landed property in three equal portions to his three 
wives is valid, although some part of the portions was 
not defined. The son of the seller’s second wife suc- 


* There is a distinction between the case of a sale, and of a gift in the 
Moohuramudan Law. Had the property in the case in question been 
disposed of by gift, instead of by sale, the transaction could not have 
been upheld as valid, because, in the former case, seizin is necessary, 
which cannot take place, where the particular share or shares to be dis- 
posed of, are not distinctly separated and dehaecL 
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cceded to his mother s share by inheritance, and the 
sale by him of such share to his own wife, in satisfac- 
tion of her dower, is also valid, although he remained 
seized and possessed of the same subsequent to the 
sale. The purchaser is at liberty to make seizin thereof, 
at any time she may think proper.* 

CASE IV. 

Q. Zeyd sells his dwelling house, and the lands 
thereunto annexed, to Omar, stipulating for the sum of 
two thousand rupees as the price of the property sold, to 
which Omar agrees, and pays to Zeyd twenty-live rupees, 
as earnest money, promising to pay the remainder of the 
purchase money on a certain date, when the deed of 
sale was formally to be drawn out. Zeyd, being satis- 
fied with these conditions, relinquishes the property to 
Omar, who takes possession accordingly, and jdaees his 
own people on the premises. Under tliese circumstan- 
ces is the sale complete ? is either of the parties at 
liberty to retract? or is Omar compellable to pay the 
whole of the purchase money? 

Circumstan- R. Under the circumstances stated the sale is com- 
which a sale is > neither party is at liberty to retract; and the 

complete and money is due from the purchaser. According to the 
binding. Hidaya , — Sale is completed by tender and acceptance 

when both terms are expressed in the past tense, as if 
cme party should say, I have sold;” and the other 
should say " 1 have bought.” It is to be observed 
that, in like manner, a sale is established by any other 
words expressive of the same meaning ; as if either of 
the parties for instance should say, I am conteutad 
with the price, or I have given you this article for a 


• The doctrine maintained in this is corroborated by what was bud 
down in the two preceding 
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certain price/' or '^take this article for a certain price.” 
When tlie declaration and acceptance are absohitely 
expressed without any stipulation, the sale becomes 
binding, and neither party has the power of retracting.* 
A sale is valid either for ready money or for a future 
payment, provided the period be fixed.f So also in tiie 
Knnzooduqaiq , — A sale is a barter of one property 
for another by the mutual consent of the parties; it is 
completed by declaration and acceptance, and is valid 
either for ready money or for a future payment." 

CASE V. 

Q. A person, by means of an agent, makes a sale, to 
his own son, of his real property, and executes a deed 
of sale thereof, in due form, properly scaled and at- 
tested. He, afterwards, by means of a deed of gilt, 
makes a present to his son of the purchase money. He 
himself (the father) retains possession of the property 
on account of the minority of his son, and ke(;ps by 
him both the deed of sale and tJie deed of gift. After 
the deed of sale (which did not specify any condition) 
had been completely executed, but before it was deli- 
vered to the purchaser, the seller became desirous of 
annulling it, alleging that he had executed it on the 
faith of a condition which had been infringed ; and on 
claim being made in a Court of Justice, he declared the 
deed to have been executed subject to the condition 
alluded to, in corroboration of which assertion he urged 
the fact of his having continued in possession of the 
property sold and of his not having delivered up the 


• The purchaser raay however retract in case of a defect or of the 
property purchased not havinjf been inspected. See Prin: of Sale 21 
and 26, and the Hidaya^ vol. 2d, page 363. It may be observed that 
according to the doctrine of Shafei^ the parties have an option of retract- 
ing until the breaking up of the assembly in which the contract 
formed. But this opinion has been overruled. — Ibid. 

t See Prin: of Sale 12 and 18. 

X 
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deed of sale, stating that the condition upon which it 
was executed, had been violated by the mother of the 
purchaser, and that, therefore, the sale in question was 
invalid. Under these circumstances, is such sale legal 
and valid or otherwise ? 


Of sale by a 
father to his 
minor son. 


A sale with 

extraneous 
c-unflitious i3 
void. 

Authorities. 


R. If the father of the minor appointed a person to 
make the sale on his part, and that agent, in the pre- 
sence of the father, declared that he had, in pursuance 
of his agency, sold certain property to the son, and the 
father expressed his consent to the declaration, the sale 
will be valid. If such was not the case, or if the sale 
was accompanied by a condition at variance with the 
nature of such contract, it will be null and void. Ac- 
cording to the FoosooUi-Irnadeeya and the Foosool-i- 
Oostoorooshee , — When a person commissions ano- 
ther to act as agent for him, in selling his property to 
his uunor son, or as agent to purchase it for his minor 
son, the contract is not valid, unless the father be pre- 
sent and consent.” So also in the Hidaya , — The 
insertion of any condition, which is not a necessary 
result of the contract, and in which there is an advan- 
tage either to the buyer or to the seller, or to the sub- 
ject of the sale (if capable of enjoying an advantage), 
renders the contract invalid.”* It remains for the 


* See Prin : of Sale 16, The principle on which this rule is founded 
is the prevention of usurious contracts and the occurrence of strife, after 
the completion of the bargain. One example given in the Hidaya is 
the sale of a slave, with a stipulation on the part of the seller, that the 
purchaser shall emancipate him. Here the condition invalidates the 
contract, because the purchaser is subjected to loss without an equiva- 
lent. The advantage, in this instance, is intended for the slave who is 
the subject of the sale. But it is otherwise where the condition, altho' 
not a necessary result of the contract, is not intended to confer advan- 
tage on either party, or on any particular individual, as where a person 
sells an animal to another, on condition that the purchaser shall sell it 
again. In this instance strife could not ensue, because no particular 
individual could 'J)refer a claim against the purchaser. Vide Hidaya, 
vol. 2, page 446. Consequently in the case cited, if it appeared in 
evidence that the father, when he made the sale to his son, annexed to 
the contract a condition, calculated solely for his own advantage, the 
fialc must have been held to be puU and void. 



171 


Precedents of sale. 

Court to investigate and decide, whether the sale re- 
ferred to, was made in the manner first stated, which 
would establish its validity, or in the manner subse- 
quently stated, which would render it null and void. 

But the wording of the deed is the same as that which 
is generally used in similar transactions of purchase 
and sale, and it does not appear from it that tlicre ex- 
isted any condition repugnant to the particular contract 
in question. 

CASE VL 

Q. A woman having a minor son, who has no other 
guardian or proteclor but herself, sells a small portion 
of his landed j)roperty to realize funds tor the purpose 
of instituting a suit to recover their joint estate, (in 
which she ultimately obtained judgment in her favour) 
and executes a deed of sale with the joint signature of 
herself and son. Under these circumstances is the 
deed so signed, and the sale founded thereon, valid or 
otherwise? 

R. The guardianship of a mother* does not extend to » 

. . , . iiioIIkt of her 

the exercise of any right over the properly of her minor minor son’s 
son. Therefore a sale by her of any portion of her 
minor son’s immoveable projicrty is totally illegal and 
inadmissible.' 


• The same question havinej been propounded, on the ninth of the sam ? 
month and year, to another Mooftee who was ofticiatinj; for the establish- 
ed Law Officer, he replied that a mother was not competent to make a 
sale of her minor son's lands, even under the probable expectation of 
benefit accruing therefrom; hut that, as the minor had signed the deed 
of sale, his consent was proved, and that, if he possessed sufficient dis- 
cretion to understand a negotiation of purchase and sale, such sale 
would be valid, on condition of it’s being approved by his father, or 
the executor of his father, or hia paternal grand-father, or the ruling 
authority. This opinion, however, was not applicable to the case in 
question, the minor not having any such guardian at the time of the sale. 

t The mother's guardianship extends only to the right of custody 
during infancy, and to disposal in marriage ; but this last only in case of 
there being nu paternal relations. The right over the property of wards 
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CASE VII. 

Q. A person sells his portion of a maternal estate, 
specifyinsr the number of shares, and acknowledges the 
sale, admitting that he had received the full value of 
tiio property sold. The purchaser also makes a decla- 
ration as to the validity of the transaction, and they 
both jointly prefer a claim against the coheirs of the 
seller to obtain possession of the property sold, with a 
view to the fulfilment of the contract. The defendants, 
in the suit which was preferred for this purpose, 
acknowledge the right of the seller. Under these cir- 
cumstances is the sale legal and valid, and is the 
purchaser entitled to possession under it, or is the 
circumstance of the property not having been divided 
among the coheirs, sufficient to invalidate the contract. 
Supposing that the seller having admitted in his w ritten 
claim above alluded to, that he had made the sale and 
received the purchase money, should, by entering into 
a coiiibinalion with the defendants (one of whom is his 
grand-mother and the others his maternal aunts), with- 
draw his claim, will such retractation annul the right 
of the other claimant, that is to say, the purchaser? 

Salp R. The sale in question is in every respect valid and 

of lan(U‘d pro- binding according to Law. The non-division of the 
property is not a disqualifying circumstance; according^ 
to the Shurh-i-viqaya , — “The sale of ten out of a hun- 
dred sliares is allowable.” So also according to the 
Hidaya , — “ If a person purchase ten shares (of a house 
or bath) containing one hundred shares, it is valid in 
the opinion of all our Doctors.” The retractation of the 


is posted in the followinsc £fuardians only, in the order enumerated : — The 
lather, ihe guardian appointed by the fatiier, tlie paternal j^rand-father, 
the gnanitan aptnouted by the paternal ^laud-fathei, and lastly the ruling 
povtir. Sue i'nu: Guar; and iVlin:.5 and 8. 
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claim by the seller, after having acknowledged the sale, 
and the receipt of the full value, cannot in any manner 
invalidate the right of the purchaser; according to the 
Hidaya , — ‘"When a person possessing sanity of mind 
and arrived at the age of maturity, makes an acknow- 
ledgment of a right, such acknowledgment is binding 
upon him/' Under these circumstances, therefore, the 
purchaser is entitled to possession of the share sold. 

CASE VIII. 

Q. A person sells his dwelling house to another, and 
receives the price from the purchaser. He also cxeculos 
and makes over to the purchaser a deed of sale for the 
same, attested by four witnesses. But the seller did 
not sign the instrument; the seal of the Cauzee was 
not affixed, nor was it registered, nor was the date of 
the month or year inserted. The seller now raises 
objections to the transaction, and, six months alter the 
execution of the deed, sues the purchaser for rent. 
Under these circumstances, in virtue of the deed afore- 
said, is the transaction valid or not? 


R. The sale is completed by tender and acceptance informality i« 
having passed between th(‘. seller and the purchaser. 

Besides the purchaser paid the price to the seller, and 
the seller received it, without hesitation. Under these pietc. 
circumstances the objection of the seller can have no 
weight in law. The seller has nothing to do with a 
third person claiming the right of pre-emption, who 
may sue tlie pnrehaser.* The deed of sale bearing no 
date, seal or registry, is undoubtedly informal, but that 


* In this case the seller pleaded that the sale %vas void, from the cir- 
cumstance of his having no power to sell to the purchai^ and thereby 
deprive a third person of his right of pre-emption ; but it wag held that 
this plea was unavailing, as between the seller and purchaser. 
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circumstance does not vitiate the sale itself.* The 
seller’s claim for rent due previously to the sale will 
hold good. 


CASE IX. 

Q. A Moosulmaun executes two successive deeds of 
sale in favour of his wife, and continues in possession 
of all his property for the space of nine years, subse- 
quent to the execution of such deeds, during which 
time he did not make out a formal deed of sale ,with 
the Kazee's attestation, as was promised in the former 
deeds. Under these circumstances, does the property, 
of which mention was made in the deeds of sale, belong 
to his widow, or is it to be taken as the estate of the 
deceased, and divisible as such among his other heirs ? 

Uncertainty R. It appears from the deeds of sale that the husband 
as to the sub- . , , . i ^ 

jectofsale sold to his Wile, m exchange tor the sum of fifteen 

thousand rupees, of her claim of dow er, all the lands 
and houses specified in the deeds, his household pro- 
perty, every thing that he acquired by inheritance, toge- 
ther with all the property that he might be possessed of 
up to the day of sale. Now the conditions of this con- 
tract are invalid, and it is null and void, because the 
property sold is not specified, and uncertainty legally 
vitiates a contract of sale.f The heirs of the seller 
are therefore at liberty to set aside the contract. The 
sale would not be necessarily invalid by reason of the 
deed not having been officially attested by the Kazee,X 
nor by the fact of the seller having continued in pos- 
session for the period of nine years subsequent to the 
execution of the deed.§ On the annulment of the sale. 


* See Prin : Claims, &c. S. 

tPriu; Sale 15. Claims 3. § Prin : Sale 12. 
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his property, after the satisfaction of his debts, will be 
distributed among his heirs. 

CASE X. 

Q. A Moosulmaun disposes of all his property to 
his wife by a Beea Mokasa.*^ In the deed of convey- 
ance thefe is, among other property, a landed estate, 
which, before the execution of the deed of Beea Mokasa, 
had been farmed by the proprietor to a stranger, for the 
terra of six years, the proprietor receiving an advance 
of rent amounting to four thousand five hundred and 
one rupees. Now under these circumstances and sup- 
posing the purchaser by the Beea Mokasa never to have 
got possession, under that deed, of the estate that was 
farmed out, is the deed valid or not ? 

R. Under the circumstances stated, according to Law, Tn a Beer* nfu 
the estates, whether one, two or more, that were speci- .,1^ pcsso'ssion 
fied in the deed of Beea Mokasa, will pass and be con- necessary, 
veyed in virtue of the deed, notwithstanding that the 

person who executed that deed may have farmed them 
out for a term of six years, before the execution of the 
deed ; and according to the above contract, the purcha- 
ser (that is to say the wife) will be proprietor of the 
estate. As, in a contract of Beea Mokasa, the Law does 
not require seizin and possession, the deed of Beea 
Mokasa will be legally valid, although the purchaser 
may be out of possession for several years.t 


• Beea Mokasa or barter is defined to be the exchanj^e of property for 
property. It is sale in one shape and purchase in another shape. Nei- 
ther of these can be absolutely termed a sale. See Hamilton’s Ilidaya, 
vol. 3, page 31. 

t It may be presumed, although not distinctly inentioneJ in ll)e ques- 
tion or opinion, that this was a case of dower between the husband and 
wife, the former assigning to the latter an estate in lieu ol the dow(!r he 
had stipulated to pay her. The transaction in this case resembled a 
Hiba-hil-lwuz^ or gift for a consideration. See not« to case le, page UO. 
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CASE XL 

Q. If a man during bis life-time make a 
or conditional sale to another of his property, for a 
term of ten years, is the widow of the mortgager, after 
his death, before the expiration of the term ^xed, and 
without having fulfilled the conditions of the contract, 
at liberty to make an absolute sale of such property to 
a third person ? 


Of an abso- 
lute, with a 
conditional 
iale. 


The law of 
pledges ap- 
plies to con- 
sales, 


R. Such sale, is legally valid, but its operation is sus- 
pended on the pleasure of the conditional purchaser. 
He may give it efiect if he pleases, but he cannot annul 
it. It depends also on the pleasure of the absolute 
purchaser. If he pleases he may wait until the expira^ 
tion of tlie term,,,or he may immediately return, to the 
conditional purehaser, the money borrowed from him, 
having recourse, if necessary, to a judicial decision to 
set aside the conditional sale; because the effects of a 
conditional sale and a pledge are legally the same : and 
if a pawner sell a pledge, without the permission of the 
pawnee, the sale is valid, but the effect of the sale is 
suspend^ on the pleasure of the pawnee. The pur- 
chaser also is at liberty to wait until the rederUption of 
the pledge, or to cause its redemption by an appeal to 
a judicial tribunal. Authority from the Viqaya , — 
‘‘ A sale by a pawner of his pledge should be suspended 
on the pleasure of the pawnee, and the sale takes 
effect if the pawnee agree, or if the debt be dij^charged; 
in the former of which cases the price is to be deposited 
in lieu of the pledge sold. According to the correct 
opinion, the pawnee has no power of cancelling tjio 
sale, but the purchaser is at liberty either to wait until 
the article be redeemed or to cause its redemption by 
appeal to a judicial tribunal.’’ Also in the Kholasa 
cited from the Futicas of Nujmoodeen Nusfee. The 
that apply to a pledge apply equally to a Bye-hil- 
xcuffa or conditional sale.’* 
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CASE XII. 

Q. A husband, in his last illness, five days before his 
death, disposed of liis property by sale to one of his 
wives. Is the sale under such circumstances available 
in Law? 

R. The validity of a death-bed sale to one heir de- of a death* 
pends on the consent of the deceased person's other 

heirs. If they express their sanction to the sale the 
contract is legal and binding ; otherwise it is null and 
void, as is laid down in the Khizanutool Mooftieen,— 

A person being on his death-bed sells a certain part 
jof his estate to one of his heirs; he Kves about five 
days afterwards, and then dies. Subsequently to his 
death, if his remaining heirs do not give their consent 
to the sale, it is rendered null and void."'* 

CASE XIII. 

Q. A man being involved in debt, made over by gift 
to his wife, without satisfying his creditors, all his pro- 
perty, real and personal, without specification, in ex- 
change for her dower, which she remitted in conside- 
ration of the gift. The property so given continued in 
the joint use and occupancy of the donor and donee, 
who had apparently the same interests therein. The 
husband is still alive ; under these circumstances is the 
debt of dower due to the entitled to satisfaction 
in preference to the claims of the other creditors, who 
are strangers ? 

R. According to Law, the dower of the wife is a debt. Specification 
and stands on an equal footing with the just claims of?/ 

other creditors ; either description of debt being entitled aii contracts 

of exchange. 

*The iMfoii of this is, that in a death-bed sickness, a mpo is not sup- 
posed to j^ossess the exclnsiTe right over his property, as the claims of 
Ihe heirs then begin to assume an inchoate existence. 
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to prior satisfaction : and a debtor is at liberty to sa- 
tisfy one claim in preference to another, or to assign 
^ny part of his property in liquidation of the debt of 
any particular creditor. On this principle it would be 
lawful for the husband to discharge the debt due on 
account of his wife’s dower, before satisfying the claims 
of the other creditors who are strangers ; and it would 
also be allowable in him to make a gift of his immove- 
able property in exchange of the dower, which tran- 
saction would be nominally a gift, though virtually a 
sale. But in this case the amount of the dower due 
does not appear to have been specified, nor the site and 
boundaries of the immoveable property. The Law how- 
ever requires specification in all contracts of exchange; 
and this bmng indispensable,* the deed of mutual gift, 
which is in this case destitute of it, is not valid and 
binding. Independently of this objection, taking the 
transaction in the light of a gift, there does not appear 
•to have been, on the part of the donee, such seizin as 
the Law requires. 


CASE XIV. 

Q. 1. If a person sell his own property, together with 
the property of another, by one contract, without de- 
fining how much of the price received is opposed to his 
own, and how much to the other person’s property, is 
such contract, which is unauthorized as far as regards 
the property of the other person, to be held valid and 
binding or otherwise? 

in case R. 1. The sale of a person’s own property, mixed up 
that of another, without defining the respective 


• This is indispensable because (Sec Prin : Sale 13) it is requisite that, 
in all contracts of this nature, such certainty should exist as to preclude 
the possibility of all future contention as to the meaning of the contrac- 
ting parties. 
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prices attached to each, admits of two predicaments, longing to the 
In one case the seller may have disposed of the proper- 
ty of another person together with his own, represenr 
ting it as entirely belonging to himself. Iii this case, 
when the lawful proprietor appears, the purchaser will 
be entitled to receive back from the seller so much of 
the price as may be equivalent to that part ol' the pro- 
perty sold which may be proved to belong to the clai- 
mant, and the contract will hold good as far as regards 
the remainder of the property sold; because an estab- 
lished claim to part does not affect the validity of the 
whole transaction. The entire purchase is opposed to 
the entire sale, and the component parts of the price 
paid to the component parts of the property sold-^ In 
the other case, he may have disposed of another per- 
son’s property togetlier with his, own, such property 
avowedly belonging to another individual, without his 
consent (though for his benefit,) and without making 
any distinction as to the price, in which case the sale 
is unauthorized^ and the rule is that its validity is sus- 
pended on tile consent of the proprietor, who is at 
liberty either to confirm the sale or to annul it, as far 
as regards his own property; but to the extent of the 
seller s share, the contract will be valid and binding 
against him. 

Q. 2. A person being deeply involved in debt, sells 
the whole of his property to his wife in exchange for 
her debt of dower, thereby entirely excluding his credi- 
tors from all hope of ever realizing their demands 
against him. Under these circumstances, is such sale 
legal and valid. ? 

R. 2. If the individual in question w as afilicted with Qf 

a mortal disease at the time he made the sale of all his » debtor made 
property to his wife in lieu of her debt of dower, the 
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sale is invalid ; because a person, under such circumstan* 
ces, is not entitled to mike a partial liquidation of bis 
debts, satisfying some creditors at the expence of others* 
Andiaieaith. But, if he was in health, and of sound disposing mind 
at the time of the sale, it will be valid, b^csuse, not- 
withstanding the fact of his being deeply involved in 
debt, he has, under such circumstances, full dominion 
over his own property. 

CASE XV. 

Q. A woman dies, having transferred her landed 
property to a stranger by a deed of sale. Ten years 
after her death, her nephew comes forward and claims 
the property sold by her, in right of inheritance. It 
appears from the evidence of two of the witnesses who 
attested the deed of sale, that the woman, when she 
executed it, was non compos mentis. Under these 
circumstances, what is the Law? 

Sale hr anon Sales made by sick persons on their death-beds, 
«on '^hen they are hot iu fuU possession of 

their mental faculties, ate invalid according to U.w'; b7it 
the heirs and creditors of the seller are not com":^etent 
to resume the property sold, without returning the 
price that may have been paid. Until they do so, the 
Proviso in fa^ property sold will remain as a pledge in the possession 
chaser. of the purchaser. 
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PR^EDENTS OF PRE-EMPTION. 

CASE I. 

Q« Certain lands axe sold, and the person, who claims 
the right of pre-emption to them, lives at a great dis- 
tanoe from the spot, as does his agent About seven 
or eight months after the sale, the agent, becoming 
acquainted with the occurrence, writes to the poichaser, 
forwarding to him the amount of the purchase money, 
and he also writes to the sell^. By this means another 
month elapses, at the end of which period he brings his 
claim into a Court of Justice. Is the claim of pre^ 
emption admissible under the circumstances stated? 

R. In this case it appears that the claimant to the Forms to be 
right of pre-emption was at a considerable distance, 
and that his agent was also far removed from the place 
at which the sale was negotiated; that seven or eight 
months after the transaction, the agent of the claimant, 
hearing of the sale of the lands to which the claim of 
pre-emption is now adduced, wrote letters to the seller 
and purchaser, and forwarded, to the latter, the amount 
of the purchase money paid by him, and that one 
month afterwards he adduced his claim in Cou^t. 

Such claim is legally admissible, because the affirmation 
by witness and immediate claim are required to be made 
on knowledge of the sale, and in this case it appears 
that the agent made claim immediately on hearing of the 
transaction, seven or eight months after it occurred ; as- 
serting his claim in writing and transmitting the amount 
of the purchase money. If, in the course of doing so, 
another month elapsed, the right to pre-emption cannot 
thereby be annulled. He is therefore at liberty to 
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bring his claim into a Court of Justice. The legal 
forms to be observed in asserting the right of pre- 
emption are immediate claim followed by aflirmation 
by witness, which consists in the party going upon the 
lands, the right of pre-emption to which he claims, or 
to the seller or purchaser (whichever of them has pos- 
session of the lands), and saying that he is a claimant 
of pre-emption, that he has already asserted his claim, 
and that he continues to do so ; at the same time calling 
witnesses to the fact of his making the claim. He may 
also depute an agent, provided he is at a considerable 
distance and cannot afford personal attendance ; and, if 
unable to depute an agent, he may communicate witli 
the seller or purchaser by letter ; and if unable to do 
either, his right of pre-emption still remains, and he 
may bring it fonvard whenever he has it in his power 
to attend for the purpose. If, on immediate claim and 
affirmation by witness being made, the purchaser or 
seller deliver up the lands to the claimant, there will 
be no occasion for applying to a Court of Justice ; but 
if they decline doing so, they should be proceeded 
against within the period of one month. If the claimant 
neglect to sue for his right within that period, his claim 
is inadmissible, according to Imam Moohummud, The 
tenets of some modern authorities are in conformity with 
this opinion, and the commentator on the Vi qaya has 
adopted it. But, according to Aboo Haneefa, there is 
no limitation of time for bringing the claim into a Court 
of Justice, and it is admissible if brought forward in 
any moderate period though exceeding one month. 
Such doctrine is conformable to the opinion held by 
the more ancient authorities, and the author of the 
Hidaya has followed it. In the case in question, how- 
ever, the right is not affected even according to the 
doctrine of Imam Moohummud, because the month 
elapsed while the claimant was in progress of urging 
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his immediate claim. His claim, consequently, is 
legally admissible, though preferred after the expiration 
of one month. The following are the authorities for 
the above doctrine ; Shurhi Viqaya , — A person should 
assert his claim of pre-emption in the assembly (before 
it breaks up) where he hears of the sale, using language 
that is unambiguous, such as have claimed pre- 
emption, or the like, or I am a claimer of pre-emption, 
or I claim it.” According to Koorkhee, the liberty to 
claim the right of pre-emption remains until the assem- 
bly breaks up ; but according to other Doctors the right 
is lost, if silence be observed, even for a short time 
after the receipt of the intelligence of the sale. Such 
is the meaning of the term tulb-i mowasibut or imme- 
diate claim, which is so called, to shew the necessity 
of extreme despatch. He should next call persons to 
witness on the premises, or else in the presence of him motion by 
(whether seller or purchaser) who has possession 
them, and should say — "'such an one has purchased 
this property and I have a right of pre-emption, to 
which I have laid claim and I still claim it Bear 
witness therefore to the fact.” This is the mode of 
affirmation by witness. It should be remembered, how- 
ever, that this form must be gone through, in all possible 
cases, either on the premises or in the presence of the 
party in possession, insomuch that if the claimant has 
it in his power to do so, and neglect to act accordingly, 
his right to pre-emption is rendered null and void, 
according to the Zukheera. If a person, having a right 
to pre-emption, be on a pilgrimage to Mecca, and make 
the immediate claim, but be incapacitated from making 
the affirmation by witness, either on the premises or in 
the presence of the party in possession, he should 
depute an agent to do so if he can find one, and if not, 
he should send a messenger or a letter ; but if unable 
to do this even, bis right of pre-emption nevertheless 
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remo^ins, and he may claim it whenever he attends ; but 
if he wilfully neglect to conform to what is above re- 
quired, his claim of pre-emption is rendered null and 
void : afterwards he should bring his claim into a CJourt 
of Justice and should declare to the following effect : — 
^‘Such a person has purchased such a property and I 
have a right to pre-emption in consequence of my 
property being situated in such a place — I therefore 
claim possession.’’ This is called the claim of pos- 
session and litigation. The right of pre-emption is not 
affected by delay in preferring this claim, although 
according to Moohummud it is forfeited by the delay 
of one month, and this doctrine has been occasionally 
followed. But according to the Hidaya, — " If the per- 
son having the right of pre-emption delay making claim 
by litigation, still his right does not drop according to 
Haneefa. Such also is the generally received opinion, 
and decrees pass accordingly. There is likewise one 
opinion recorded from Aboo Yoosvf to the same effect. 
Moohummud maintains that if the person, having the 
right, postpone the litigation for one monfli after the 
taking of evidence, his right drops. This is also the 
opinion of Zifer, and it is related as an opinion of 
Aboo Yoosuf that his right becomes null if he delay 
the litigation after the Kazee has held one Court ; for 
if he wilfully, and without alledging any excuse, omit 
to commence the litigation at the first Court held by 
the Kazee, it is a presumptive proof of his having 
declined it. The reasoning on which Moohummud 
founds his opinion in this particular, is that, if his light 
was never to be invalidated by his delaying the litiga- 
tion, it would be very vexatious tb tiie buyer; for ho 
would be prevented from enjoying his property in the 
apprehension of being deprived of it by the claim of 
the person possessing the right of pre-emption. I have 
therefore, says Moohummud, limited the delay that may 
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be admitted, to one niontb, as being the longest allowed 
term of procrastination/' In support of the opinion of 
Haneefa it is urged that, his right being firmly esta- 
blished by the taking of evidence, it cannot be defeated 
but by his own renunciation openly declared ; in the 
same manner as holds in all other matters of right. 

With respect to what is mentioned by Moohummud that 
the delay would be vexatious to the buyer, it is of no 
weight ; for, in case of the absence of the person hav- 
ing a claim to pre-emption, his right is not invalidated 
by the litigation being delayed ; and the vexation sus- 
tained by the buyer from the delay is equally the same, 
whether the claimant be present or absent. If it ap- 
pear that the Ketzee was not in the city and that on 
that account the litigation was delayed, the right is not 
invalidated according to the concurrent opinion of the 
three above-mentioned sages; for the litigation can 
only be made in the presence of the KazeCy and the 
delay is therefore excused. A Moosulmaun and a Who may be 
Zhiifiiee, being equally afl’ected by the principles on 
which pre-emption is established, and equally concerned 
in its operations, are therefore on an equal footing in 
all cases regarding the privilege of it, and for the same 
reason a man, or a woman, a reprobate, a free-man, or 
a slave, (being either a Mokatib or a Mazoon ) are all 
equal with respect to pre-emption."* 

CASE II. 

Q. Shuhamut Ali was joint proprietor with the plain- 
tiffs of an ancestrel estate. The share of each proprie- 
tor was defined, and they paid their rents to Govem- 
anent separately on their several portions. In the month 
•of: Bhadoon, Shuhamut Ali sold a part of his share of 
the estate to Munee Ram, a Hindoo, who was an entire 


See Prin : Shoofaa 8. 
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stranger to the family. Towards the end of the month 
of AssiUy the plaintiffs obtained intelligence of this 
transaction^ and about the 15th of the month of Kartick, 
or nearly a month from the date of their obtaining the 
iiitelligence, they preferred their claim to the right of 
pre-emption; but they have failed to prove, that, at the 
proper period, that is, on their being apprized of the 
sale, they had recourse to affirmation by witness, and 
that they preferred an immediate claim to the seller and 
purchaser. Under these circumstances therefore, is 
their title to pre-emption good and valid, without proof 
of their having made the affirmation by witness, and 
immediate claim ? 

The right of ®'‘ right to pre-emption is not established accord- 

pre-emption ing to Law, unless there be affirmation by witness, and 
how defeated. . . 

immediate claim. According to the Vujaya, — It is 
established by affirmation before witnesses,'’ and the 
right to pre-emption is annulled by the omission to make 
immediate claim, and affirmation by witness. Accord- 
ing to an extract from the Mokhtar~ool Fatawa, con- 
tained in the Madtin , — "" It is annulled by the omis- 
sion to make immediate claim.” It is also stated in the 
Shurhi Viqaya, — Know that it is requisite to make 
this claim, by calling to witness at the place where the 
property is situated, if possible, or in the presence of 
the possessor thereof ; insomuch that, if this be possi- 
ble, and the claim be not made accordingly, the right of 
pre-emption is annulled.” 

CASE III. 

Q. Does the law fix any specific period within which 
it is necessary to prosecute a claim of pre-emption; and 
if so, what is the period? and if a person ten months 
• after the execution of the deed of sale, duly sealed and 
attested, and after the purchase money has been paid 
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by the purchaser to the seller, prefer his claim to the 
property sold in virtue of his right of pre-emption, is 
such claim admissible ; it being stated by the claimant 
that the property sold is in his possession as farmer ; 
that after the sale, the purchaser sued the seller for the 
proprietary right, and that, for the purpose of procuring 
the registry of his (the purchaser's) name as owner, 
this suit was amicably adjusted between the parties, 
after which the circumstances of the sale were known 
to him ; that, admitting his previous knowledge of the 
sale, this fact is a matter of no consequence, the deed 
of sale not being complete and binding until its au- 
thenticity had been legally proved, and that he had 
brought forward his claim within the period of one 
month from the date of the decision of the suit institu- 
ted by the purchaser. Under these circumstances, 
should the period be reckoned from the date of the deed 
of sale executed in favour of the purchaser, or from the 
date of the adjustment of the suit instituted by him? 

R. The right to pre-emption cannot exist without Case of a 
proof of tlic Tulub-i-mowasibut or immediate claim. For e"mption wh*>, 
this there is no specific period assigned, but all autho- though aware 

* ^ , of the sale, 

rities agree in declaring the necessity of its being omits to come 

made by the person claiming the right to pre-emption on 

the instant of his becoming acquainted with the sale, adjudication 

rrti • • 111 . . t^f the purcha- 

without the least delay. Ihis is absolutely requisite, gei's right, 
so much so, tliat if any delay occur, the claim of pre- 
emption is void; for it is a claim which naturally rests 
upon a weak foundation. After the immediate claim 
and affirmation by witness, comes the claim by litigation, 
which signifies the preference of the claim to a Court of 
Justice. This is limited and confined according to one 
doctrine to the period of one month* from the date of 

• It has been ruled, however, agreeably to the majority of legal opi- 
Bi )n8, that no length of time having elapsed previously to the claim of 
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the immediate claims in the absence of any insurmoun- 
table obstacle. It appears in this case that the person 
claiming the right to pre-emption was aware of the sale 
previously to the amicable adjustment of the suit insti- 
tuted by the purchaser, at which time it does not appear 
that he made the immediate claim, following it up by a 
claim of litigation. On the contrary, it appears that he 
declined doing so. His claim therefore is inadmissible. 
The statement of the claimant as to his having become 
acquainted with the circumstances of the sale, after the 
amicable adjustment of the suit is of no avail to his 
claim; this being in fact a second information which 
cannot legally be attended to, the first information be- 
ing that contemplated by the Law. His pleas there- 
fore as to this particular are inadmissible. 

CASE IV. 

Q. Certain lands were possessed jointly by a Hindoo 
and a Moosulmaun. The heirs of the latter sell a por- 
tion of such joint property to another Hindoo, who is a 
stranger to the parties. The Hindoo partner, at the 
time of the sale, objects to the transaction, and offers a 
price exceeding that paid by the purchaser, claiming, 
in due form, his right of pre-emption. Will his claim 
of pre-emption to the lands so sold hold good ; or must 
the purchase of the stranger be upheld as valid? 

A Hindoo has Under these circumstances, as tlie claimant is a 
the Tight of whose property is intermixed with that which 

s been sold, and as the purchaser is a stranger, the 
maun seller, act of the heirs of the Moosulmaun must be consider- 
ed illegal, and injurious towards the Hindoo partner, 
w ho objected and claimed his right of pre-emption in 


litifjation, can render null the claim itself; because the right is absolute, 
and indefeasible after the immediate claim, and the claim by 'witness 
have been made. See rrin: Shoofaa 8, note. 
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fonn. His claim of pr6-emption therefore must hb 
recognized, and the sale to the stranger must be set 
aside.* 


CASE V. 

Q. Three persons institute a suit against the seller 
and the purchaser of certain lands, claiming the right 
of Shoofaa or pre-emption. A decree iVas passed, re- 
citing that the defendants should receive the sum of 
eighty sicca rupees, being the price of the lands in 
dispute, from the plaintiffs, and surrender the lands 
into their possession ; but the plaintiffs did not pay the 
price, as ordered, nor did they take possession of the 
lands by obtaining the execution of the decree. One 
of the plaintiffs and one of the defendants having died 
in the interval, the surviving plaintiffs after the lapse 
of eleven years, eleven months and sixteen days, from 
the date of the decree, pray for permission to deposit 
the price of the lands in question, and to be put into 
possession thereof. Under these circumstancos, are the 
plaintiffs entitled to enforce their right of pre-emption 
founded on the judgment originally ]>ronounced in their 
favour ? 

R. According to Law, the claim to the right of pre- Formpr jtidp- 
emption holds good, and the order of the Judge decree- 

ing the privilege thereof is available, even if the Shafee vaiiabip in a 
or person to whom the right of pre-emption appertains, empUon.^*^^ 
should omit to produce the price of the lands in dispute 
at the time of the institution of the suit, but it is in- 
cumbent on him to produce the price when the Judge 
passes a decree in his favour. It is declared in the 
Hidaya , — ‘^The Shafee may litigate his claim of Shoofaa 


’ * See the remarks on claims of pre-emption by Hindoos in the Preface 
to this work. 
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although he do not produce in Court the price of the 
ground in dispute ; but when the Kazee has decreed to 
him the previlege of Shoofaa it is necessary that he 
bring the price/’ According to the above doctrine, if 
the decree was passed for the immediate deposit of 
the value of the lands and for the delivery of them 
into the possession of the pliiiutiffs, the claim Of pre- 
emption is defeated on account of the delay which 
occurred in making payment of the price. So also 
if the price be adjudged payable at a certain time, 
or the usual period (being one month) be allowed for 
the payment, and payment be not made before the ex- 
piration of such period, the right of pre-emption will 
be annulled, as is laid down in the Futawa-i-Nuksh- 
hundee, — If a person purchase a house for a stipulated 
price in ready money, the Kazee will not pass a decree 
in 1‘avour of a claimant to the privilege of pre-emption, 
until such claimant produce the price or appoint a de- 
terminate period for its payment, to which, if he con- 
form, his claim holds good; otherwise not.” In this 
case, agreeably to both the above doctrines, the claim 
of pre-emption is legally null and void, on account of 
the delay which occurred in the payment of the price. 

CASE VI. 

Q. A person sells his landed property to his father 
or his brother. According to Law, does such sale to a 
relation exclude a stranger from claiming the right of 
pre-emption? 

Claim of pre- R. In a legal point of view the claim of a stranger, 
againsuhe having the right of pre-emption, is not defeated by the 
seller’s reia- circumstanCfe of the purchaser being a relative of the 
seller, relation not being considered any ground whereon 
to found a claim to pre-emption. 
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CASE VII. 

Q. A dispute arising between the person who has 
the right to pre-emption of certain lands, and the seller 
and the purchaser of those lands, the former contending 
that the price paid by the purchaser amounted to two 
hundred rupees only, and the two latter maintaining 
that the price paid was eight hundred rupees, the 
evidence on both sides being so equal as to form 
no ground for a determination, and it being urged 
by the former, that, in the event of a dispute in such 
matters, the Law declares, that the scaling and pur- 
chasing parties should be put to their oaths, it is 
required to be stated, whether or not, according to 
the provisions of the Moohummudan Law, it is incum- 
bent on the seller and purchaser above-mentioned to 
verify by oath their respective allegations? 

R. According to Law, if the person who has the right Rules where 
to pre-emption, and the purchaser, difl’er in their allega- 

tions respecting the amount of the price paid, an oath Oon Hi.d pur- 
is incumbent on the purchaser alone. If they both ^o^aidiug^the 
produce evidence, that of the person having the right 
to pre-emption, is preferable. These opinions arc de- 
livered in conformity to the doctrine laid down in the 
Hidaya, If the purchaser and Shafee, that is, the 
person having the right to pre-emption, differ regarding 
the price, the assertion of the purchaser must be cre- 
dited, because here the Shafee claims the right to the 
property at a smaller price, which the purchaser denies ; 
and according to Law, the declaration of a defendant 
on oath must be credited. They must not both be sworn, 
because the Shafee is plaintiff against the purchaser, but 
the purchaser is not plaintiff against the Shafee, he being 
at liberty either to claim or resign the property in question, 
and they cannot both be called upon to swear. If they 
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both produce evidence, that produced by the Shafee must 
be credited according to Haneefa and Moohumrnud.^ 


CASE VIIL 

Q, 1. A certain parcel of land has been sold, which 
is bounded, on the one side, by a Hindoo Temple, and, 
on the other, by the property of a private individual. 
The Superintendent of the Temple and the private 
individual both claim the right of pre-emption. Under 
these circumstances which of the two parties should be 
considered as possessing the superior claim? 

Several claim- R. 1. Under the circumstances stated, neither party 
is entitled to preference, and their claims of pre-emp- 
tion deserve equal consideration. After they shall 
both have contributed in equal proportions to pay 
the value of the property, they are each entitled to one 
half; according to the Hidai/a , — Where there is a 
plurality of persons entitled to the privilege of Shoofaa, 
the right of all is equal, and no regard is paid to the 
extent of their several properties.” So also in the same 
authority, — A Moosulmaun and a Zimmee being 
equally affected by the principles on which Shoofaa is 
established and equally concerned in its operations, are 
therefore on an equal footing in all cases regarding the 
privilege of Shoofaa^ and for the same reason a man 
or a woman, an infant or an adult, a just man or a re- 
probate, a freeman or a slave (being either a Mokatib 
or Mazoon) are all equal with respect to Shoofaa'^ 


•See Prin; Shoofaa 12. Aboo Yoosuf is of a contrary opinion, and 
maintains that the evidence of the purchaser is entitled to a preference 
in credit; hut his arguments have been satisfactorily refuted in the 
Hidaya. Vidtf Hamilton’s translation, page 678, vol. 3. And the expo- 
sition of the Law in this case seems conformable fo the general doctrine 
of evidence that the oath of the defendant, and the evidence of the 
plaintiff are severally entitled to preference. See Prin; Claims and 
Judicial Matters, 26 and 29. 
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Q. 2. Supposing the property to which the right of 
pre-emption is claimed to be under litigation, will this 
circumstance invalidate the claim? 

R. 2. A claim of pre-emption preferred by a person Cas( 
having the proprietary right of vicinage, is under all 
circumstances valid, and cannot be defeated by the fact 

of the property claimed being under litigation. 


CASE IX. 

Q. 1. A ]iCison makes a Bye-hiUiruffa or conditional 
sale to another of his Aymafi (rent-free) ground, with 
tiic trees whi< h were planted thereon, for a term of ten 
years. The conditional purchaser is put into bond 
fide possession of the laud, and, after some years, the 
conditional vender makes an absolute sale of it to a 
third person, to satisfy the debt due to the conditional 
purchaser. Under these circumstances is the right of 
Shoofaa or pre-emption, claimed by the proprietor of 
the village in whicli the Ay.iiah land is situated, and 
who received Malika uai? or a proprietary tithe of its 
produce, admissible or no"? 

R. 1. If a Moohummudan ruler obtain a territory by 
conquest, he is at liberty either to reinstate the original 
possessors of the lands, taking rents from them ; or to 
transfer them to the possession of some other natives 
of the country on the same terms, or to distribute them 
among the soldiers of his army and to fix a tenth of their 
annual produce to be levied from them. From this it 
follows that, at the first period of conquest, the lands be- 
long to the Bytoolmal or public treasury. The ruler 
is at liberty, from the time of his accession, to bring the 
produce of the lands into the public treasury, not con- 
ferring on individuals the proprietary right to any part 
of them, but to let them out in farm. In the same 

b2 
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manner the ruling power has authority to farm those 
lands which have escheated to him by the death of the 
ancient proprietors leaving no heirs. The author of 
the Buhroorayiq relating the doctrine of Sheikh-ihn 
Homam, on the subject of lands situated within a city, 
has the following passage : — Lands situated within a 
city are not subject to the payment of land rent ; but a 
tax is levied on them of the nature of house rent, owing 
to there being no person therein from whom the pay- 
ment of land rent is due.” It appears also to be the 
case, with regard to Hindoostan, that a great part of 
the territory has come into the possession of the ruling 
power by conquest, and that many of the lands apper- 
taining thereto have since become the property of the 
state, or having been left in the possession of the for- 
mer proprietors, have, in process of time, been resumed 
by reason of the death of the incumbents leaving no 
heirs. There is a certaiii description of persons called 
Mooquddlms or chiefs of villages, and head farmers, 
who are considered as proprietors ; and derive a tithe 
irom the lands which is termed Nankar or Malikartu or 
the proprietary share of the produce. And as the ru- 
ling power is at liberty to relinquish his claim of reve- 
nue whenever it may be deemed fit, so also he is at 
liberty to make over by gift the lands which are the 
property of the state to any person, who may be consi- 
dered deserving to hold them as a rent-free tenure. 
Contrary opinions liave been entertained by learned 
The sale of an uien On the subject of royal grants, as to whether thev 

Aijmali tenure i 

is admissible are the property of the donee or not, but the differ- 
Im- opinion originates in reasons which it is need- 

mudan Law, less to enumerate in this place. The fact is, that the 
mindar within donee has just SO much right as may have been trans- 
it situated Wm, whether it consist in a mere exemption 

has the right from the payment of rent, or the actual proprietary 
tion!^ possession of the lands, formerly appertaining to the 
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state. It is laid down in the Mooheet—^^ Property ob- 
tained by {^ift in perpetuity is considered in the light of 
an absolute estate.’’ It is stated also in the Mookhiur 
sur-ool Mooheet, — ""A person put the following question 
to Aboo Huneefa: — If a king make a gift of property 
belonging to the public treasury, to a person considered, 
deserving of it, will the property so given belong ab- 
solutely to the donee ? He said in reply that the donee 
would be entitled to enjoy it as his own exclusively. 
The same person put a second question, — If tlie donee 
die, leaving heirs, and after his death the ruling power 
make a gift of the same property to a third person, is 
tlie second gift valid or not? Aboo Huneefa said in 
reply that the second gift would be null and void.” The 
true interpretation of the above doctrine is to confine 
it to corporeal property, capable of actual seizin ; and 
not to extend it to property of an incorporeal nature,, 
or fluctuating property, such as . the receipt of rents. 
The rulers of Hindoostan, when they made gifts of lands, 
executed Furmans or mandates, in which they directed 
their obicers in the interior to measure the ground, to 
define the boundaries, and to deliver them in full pos- 
session to the donees ; but they did not simply give them 
an assignment of the produce. Accordingly they (the 
officers) measured the lands situated in the estates of 
the proprietors, and defining their boundaries, delivered 
them to the donees, with the consent of the proprietors, 
deducting the rent of the lands so separated from the 
settlement made with the proprietors. According to 
the question it is understood, that the claim of pre-emp- 
tion made by the Zemindar in this case is founded on 
the supposition that the Aymahdar is absolute pro- 
prietor and (as is common in the part of the country 
in which this question originated) that he is at liberty 
to sell or farm the lands as he pleases. Under these 
circumstances the claim of pre-emption made by the 
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Zemindar in whose estate the lands are situated is 
leg^al and valid, by reason of the vicinity and junction 
of both estates. 

Q. 2. The Shafee or person who has a right to pre- 
emption declines to purchase the land at the price de- 
manded by the proprietor, and states that he will not 
pay for it more than a certain sum. Afterwards the 
proprietor sells the land to a third person, on receiving 
his own price. In this case is the Shafee at liberty to 
bring forward a subsequent claim founded on his right 
of pre-emption? 

Uofusai to R. o The claim of the Shafee to the right of 7,**?- 
am^iunt de- cmption caniiot be adduced until after the land ;• * ^ i 
actually sold to another person, and, from (lie qiK^bv’ 
vioustothc it appears that the Shafee^ before the sale tool: pl?.cc, 
dotVat the i^*^d Consequently belbrc he was entitled to se^ up any 
Cmption claim to pre-emplioii, declined to purchase the land, 
stating that he would not pay more than a certain price 
for it. Now, as this happened before the sale, and, con- 
sequently, before he had any right of pre-emption, his 
tbrmer refusal cannot operate to defeat his claim of 
})re-emptioii subsequently preferred; but if, after the 
sale, he wanted to purchase the ground at the same 
price which he first offered, and refused to pay the 
amount which had been agreed upon between the seller 
and purchaser, such refusal clearly amounts to a re- 
nunciation of the right of pre-emption.* 


* The above question originated in a suit instituted in the Zillah 
Court of Shalutbad, the Law Officer of which Court gave it as his opi- 
nion, that the Zcmimlar was not entitled to pre-emption, assigning as his 
reason for this opinion, that the Aymah or rent-free lands situated within 
his estate did not form a fit subject of sale, in as much as the Aymahdar 
was proprietor only of the Government share, which had been relin- 
quished to him by the ruling power, after deducting the tenth part as 
the proprietary share; and that therefore he had no right to dispose of 

the absolute prupwty in the lands, but only of so much of tlie produce 
as belonged to him, \\ hich did not form a subject on which pre-emption 
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CHAPTER IV. 

PRECEDENTS OF GIFTS. 

CASE 1. 

Q. A person dies, leaving three heirs, and during his . 
life-time he executed a deed of gift, conveying to one 
of them his entire property to the exclusion of the rest. 

Is such act allowable ; and if allowable, is it requisite 
that the signature of the two other heirs should be 
affixed to the deed, and is such testimony indispensable 
to its validity? 

R. It is allowable for a person to make over all his Of 
property by gift to one of his heirs, if, at the time of 
making that gift, the donor was in a state of health 
and sound disposing mind ; and, even though at the time 


could be founded. The question having been subsequently referred t> 
the Patna Provincial Court, an opinion in opposition to that of the Sf'u- 
habad Law Officer was recorded, which induced a reference to the 
Sudder Dewanee AdaiL'lut. In the reply to the first question, the Law 
Officers have entered into a disquisition at 8oin<‘ length with the viev.' of 
refuting the opinion that all Royal Grants are necessarily limited in 
their nature, and of showing that, in eome instances, an absolute pro- 
prietary right is conferred. This principle seems to be recognized in the 
regulations of Go\ernmcnt, and there is no doubt but that persons pos- 
sessing Royal Grants, confirmed by competent authority, since the Com- 
pany’s accession to the Dewanee^ as hereditary rent-free tenures, have 
the same right to dispose of them as other proprietors have, who pay 
Goveniment Revenue on their estates. The difference of opinion in the 
present case seems to have originated in the Aymahdars having been 
considered, on the one hand, as proprietors of so much only of the pro- 
duce of the estate as would have been the share of Government, had 
the estate been subjected to the payment of revenue, the proprietary 
right to the remainder continiiing vested in the original proprietor ; 
while, on the other hand, they were considered as having an atisolute 
proprietary right over the whole rent-free tenure, the original proprietor 
receiving a commutation equal to a tenth part of the produce of the 
property of which he had been divested, and to which tenth part he 
would still continue to be entitled into whatever hands the estate 
passed. The latter opinion seems most consonant to reason and practice. 
Had the former opinion been held to be the more authentic one, the 
right of pre-emption would not attach in the case, as then the profits 
only would have been the subject of sale, and (agreeably to Prin: 
Shoofaa 3) the right of pre-emption does not apply to moveable property. 
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he was sick, the gift is valid, provided he subsequently 
recover from the sickness. But if he died in conse- 
quence of such sickness, the disposition holds good to 
the extent of a third only, of the donor's property; that 
is to say, the donee will be entitled to one-third only, 
and the remaining two-thirds will be distributed among 
the other heirs.* According to the Hidaya , — It is to 
be observed as a general rule that where a person per- 
forms with his property any gratuitous deed of imme- 
diate operation (that is not restricted to his death), 
if he be in health at the time, such deed is valid to the 
extent of all his property; or if he be sick, it takes 
effect to the extent of one-third of his property. It is 
also to be remarked, that a sickness of which a person 
afterwards recovers, is considered in Law, as health, 
because upon his recovery it is evident that no one 
else has any right to his property." The testimony of 
the other heirs is not necessary to the validity of the 
deed. It is good to all intents and purposes without 
their evidence, and its authenticity may be established 
by the depositions of witnesses who are strangers; 
Witnesses in- besides in no contract is the evidence of witnesses a 
to^no*co^tract Condition, except in that of marriage. It is 

but marriage, merely resorted to for purposes of judicial proof, should 
it be required. 


CASE II. 

Q. A person makes a formal gift to his wife of a 
twelve anna share of his landed property, and she, 
having become seized and possessed thereof, afterwards 
makes a verbal gift of the whole of it to the wife of her 
grand-son. Is such gift made ore tentis valid according 
to Law ? And, in virtue of it, can the grand-son’s wife 
take the property so conveyed? 


• But the donee, beihg an heir, will not be entitled to one-third even,, 
u^iless the other heirs consent, see Prin: gifts 11. 
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R. Under these circumstances, if the donor separated A verui gift 
the landed property disposed of by gift, and put his 
wife into complete possession and enjoyment thereof, 
the gift will be good and valid according to Law. 

Again if the donee make a verbal gift of the property 
which she had so acquired, to her grand-son s wife, 
and put her into possession, such gift must also be 
upheld as good and valid, provided it be established 
by the evidence of two men, or one man and two 
women.* 


CASE III. 

Q. Is a gift, whether with or without a considera- 
tion, or sale of property not distinctly defined and 
separated from other property, valid or otherwise? 

R. The gift, whether with or without a consideration. Of undefined 
of undefined property, provided it admit of being ren- 

dered distinct and separate, is invalid ; but the sale of 
such property is allowable, and holds good as tar as the 
right and title of the seller is concerned : but it cannot 
affect the interests of parties not privy to the contract. 


CASE IV. 

Q. 1. A Moosiilmaun dies, leaving three wives. By 
the first w ife he had a son and a daughter ; by the second 
wife he had a daughter, and by the third wife a daugh- 
ter. Before his death he executed a deed of gift of all 
his property to his three wives, but he had not divided 
it, or put them into possession. In this case, is the 
deed above-mentioned valid or not; and under that deed 
of gift can the heirs of the widows take possession? 


• See Prin; Claims 2. 
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An undivided R. 1. The deed of gift is not valid : the heirs of the 
of® donor, whoever they may be, inherit his property.* 

which they 

did not obtain v.i. t i 

posse <)sion Q. 2. If any one of the widows, or their heirs, should 

^ ^fe- dispose of a portion of the land which belonged to their 
time, invalid, deceased husband, by gift or sale, would such sale or 
gift be valid to any extent? 


A gift of more R. 2. The gift by any of those persons would be in- 
ne^s rightT ^^lid; blit it is allowable for any of them to sell their 
void, but a own shares, so much as they may legally succeed to by 

sale is valid . n i « v . 

to the extent inheritance. They cannot however sell denned portions 
of the right. measurement), of their shares.f 


CASE V. 

Q. A woman executes a deed of gift in favour of two 
persons, transferring to them her right and title to her en- 
tire property, real and personal. She also granted them 
permission to make a division of the property so given 
between themselves ; and they accordingly divided the 
property two or three months after the date of the gift. 
Is such a proceeding valid, according to law ; or was 
it essential to the validity of the deed of gift, tha the 
division should have taken place simultaneously with 
the transfer? 


• This transaction must have been held to be invalid according to the 
Moosulmaun Law, whether viewed in the light of a bequest or ot a gift. 
In the former case it would have been contrary to the Law, which pro- 
hibits a Moosulmaun from bequeathing more than a third of his property, 
and, in the latter case, seizin is requisite. 

t The reason for this opinion is that, to render gift valid, seizin is 
requisite ; but, as the widows’ shares are unascertained, there cannot be 
seizin of what in itself is unknown and undefined. A sale, on the other 
hand, is allowed, because it is not necessary to the validity of such con- 
tract, that present seizin should take place. Possession may take place 
after the share sold has been defined and ascertained by partition. In 
fact it is a sale of the seller’s right and title, whatever that may prove 
to be ; but sale specifying the extent of interest by land measurement, 
when the extent is unknown and undefined, is preposterous and illegal. 
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B.. The law requires that any thing which is capable 
division, when given to two persons, should be di- 
vided by the donor, at the time of the gift, or imme- 
diately subsequent to the transfer and prior to the deli- 
very to the donees, in order that the objection of con- 
fusion^ may be avoided and full and complete seizin 
obtained, which is essential to the validity of a gift. 
It appears, in this case, that the property given was 
divided by the donees with the consent of the donor, 
two or three months subsequent to the date of the deed 
of transfer. Such a proceeding is not legal. To ren- 
der it valid, it was essential that the delivery and the 
division sho.bJ have been simultaneous.!- 

CASE VI. 

Q. A person executed a deed of gift in favor of his 
nephew, conferring upon him the proprietary right to 
certain lands, of which he (the donor) was not in pos- 
session, but to recover which he had brought .an action, 
then pending, against his wife. By the same deed lie 
made over to him certain other landed property of 
which he w as po^^sessed. About a month after execu- 
ting the deed, the donor died, and the donee, in virtue 
of the gift, lays claim to the litigated property. Under 


* The word in the original strictly signifies indefiniteness. 

1 have here however rendered it by the term “ confusion” as more ex- 
pressive of the signification iiitencLed to be conveyed. 

t The Law Officer of the Zilhih Court of Shnhabad being consulted 
as to this question, maintained that the proceeding was valid, and the 
authority for making the division granted by the widow was sufficient 
to legalize the gift, although such division took place two or three 
months subsequently to the transfer, and was carried into effect by fi»e 
donees. Other Law Officers and ultimately those attached to the Court 
of Sudder Dewanee Adawlut, however, having been consulted, the d(>c- 
trine here laid down was ascertained to be correct. As I have before 
had occasion to notice an instance in which the opinion of the Shakabud 
Moo/tee (Mmdovee Spud Ahmudee) was overruled, I think it but an act 
of justice to that individual to st^te, that from personal knowledge of 
bis character, I believe him to be a very respectable and learned man. 


In a gift of 
partible pro- 
pel ty to two 
persons, divi. 
Sion is essen- 
tial prior to 
delivery. 
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these circumstances is his claim,, under the deed, al- 
lowable? 

R. The gift of a thing not in the possession of 
donor during his life-time is null and void, and the deed 
containing such gift is of no eflFect, because, in cases of 
gift, seizin is a condition. Gift is rendered valid by 
tender, acceptance and seizin; but in gift, seizin is ne- 
cessary and absolutely indispensable to the establish- 
ment of proprietary right. According to the Hidaya , — 
** Gifts are rendered valid by tender, acceptance and seiz- 
in. The Prophet has said, a gift is not valid without 
seizin. So also if the thing given be pawned to or 
usurped by a stranger.” So also in the Shurhi Viqaya , — 

A gift is perfected by complete seizin.” As the gift, 
therefore, is null, the claim of the donee is inadmissible, 
and the deed is invalid, as far as regards the lands of 
which the donor was never possessed. But, with res- 
pect to the other lands conveyed at the same time, the 
donee is entitled to them, if the donor put him into pos- 
session. If however the donor died, without conferring 
possession, the claim of the donee to them also is inad- 
missible.* 


CASE VII. 

Q. A person gives an undefined part of lands, be- 
longing to a certain village, to the sons of his daughter. 
He afterwards makes a gift of the whole of the lands 
belonging to the village, together with all his other 
property (his son having died before him) to the son 
of his son. But there were others who had a right of 


• The reason of the rule is, that seizin and delivery cannot be effected, 
when the thing is not in the possession of the donor. It is of no conse- 
quence how the possession has been parted with, even though the pro- 
prietary right be expressly retained, or claimed, as in the case of a 
pledge or of Jin usurpation; but if, after the donor recover it, he put 
the donee in possession, it is sufficient 
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jpartnership ia the property «o alienated by him. He 
had two daughters living at the time he made the gift, 
and he retained the property during his life-time, the 
donee being excluded from possession. According to 
Law, is such gift valid or otherwise? 

R. Under the circumstances stated, the first gift to ciftsare 
the sons of his daughter is null and void, I'rom the cir- lidimdcrwhat 

. . 1 ^ . rircumstan- 

cumstance oi its being indefinite, and of its having 
been retracted.* The second gift likewise to the son 
of his son of all the lands, together with all his other 
property, is null and void, from the circumstance of tha 
donor s not possessing exclusive right, of his having 
retained possession of the property during his life-time, 
and of the donee’s being excluded from possession. 

Such gifts possess not the requisite conditions of vali- 
dity. 


CASE VIII. 

‘Q. A person died, leaving two sons and a widow. 
The elder son, during his life-time, continued in posses- 
sion of the estate of his deceased father, providing for 
the maintenance of his mother and younger brother. 
The elder son died, leaving, besides his mother and 
younger brother above-mentioned, a widow and a 
daughter. After his death, his widow, his daughter 
and his brother entered into an agreement that ten out 
of sixteen shares of the landed property should belong 
to his brother and his mother, and that the remaining 
six shares should belong to his widow and his daugh- 
ter. The agreement was drawn up and duly attested 


♦ Although agreeably to Prin : Gifts IS, a gift to a relation cannot 
generally be resumed, yet there is a special exemption made in the case 
of a donation from a father to a eon or grand-§on, the resumption of which 
is declared to be allowable. 
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by all the persons above-mentioned, except the mother 
of the deceased, and it does not appear whether she 
was or was not a party. The parties separately enjoyed 
the profits of their respective allotments, although no 
partition of the lands took place. Some time afterwards 
the brother made an assignment, in the nature of a 
gift, to a strangery of the profits of two out of his ten 
anna share. Is such assignment good after his death, 
supposing him never to have put the donee into posses- 
sion during his life-time, and is it good, supposing that 
he had put him into possession? In either case, waa 
the mother alone competent to dispossess the donee, 
and how would the case be, if the mother herself, pre- 
viously to the agreement above alluded to, had made 
an absolute gift of all her husband’s property to the 
donee in question? 

R. It appears from all the circiimL;(anccs connected 
with this case, tliat the gift in question is invalid, 
and that it is, after the death of the donor, absolutely 
null and void; and the property so transferred will 
revert to the heirs of the donor, because it is evident 
that the produce only was transferred, the ground itself 
being the common property of all the heirs, it not having 
undergone division; and according to Law, the gift of 
unrealized produce without the land is wholly invalid. 
It is immaterial whether the donee was or was not put 
possession of the produce of the common lands ; 
for, in both cases, the gift is invalid, an undefined seizin 
not being held to constitute legal seizin. Under these 
circumstances, either the mother, or any other heir of the 
donor is at liberty to dispossess the donee. The mother 
was not competent io make over by gift to the donee all 
the property belonging to her husband, because the es- 
tate of her husband was the joint property of all the 
heirs. A gift even of her own portion is invalid, that be- 
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ing undefined and not admitting of legal seizin ; so that 
in every view of the case, the gift is entirely null and 
void. Shurhi Viqaya ^ — ‘‘ The gift of milk in the udder, 
of wool upon the back of a goat, of grain or trees upon 
the ground, or of fruit upon trees, is in the' nature of the 
gift of an undefined part of a thing; and such gifts are 
prohibited unless separated from the property of the 
donor, and seizin be subsequently made of them.*’ But, Tho ^rift of 
as, in this case, the trees were not cut down, and the growm;? 
donee did not make regular seizin during ihe life-time the donor, or 
of the donor, the heir of such donee is not ( oiepctcnt n^ed produce 
to come in and to establish the validity of the donation 
by the performance of any act on his own part; be- Rift of the 
cause he is quite a stranger to the transaction. The^^°^‘ 
acceptance was not expressed by the heir, but by the 
ancestor, who died before separation and seizin. In 
the Hidaya, in the chapter treating of retractation of 
gifts it is stated, — If the donor should die, his heirs 
are strangers with respect to the contract, since they 
made no tender of the thing given.’' It appearing 
therefore that the property was not separated and deli- 
vered into the possession of the donee, the right w as not 
transferred from the donor during his life-time, and after 
his death it devolves on his heirs. It is laid down also 


in the Hidaya , — Seizin in cases of gift is expressly 
ordained, and consequently a complete seizin is a ne- 
cessary condition, but a complete seizin is impractica- 
ble with respect to an indefinite part of divisible things, 
as it is impossible, in such, to make seizin of the thing 
given without its conjunction with some thing that is 
not given, and that is a defective seizin.” So also in 
the Viqaya , — Gift is perfected by complete seizin.” 
And in the Shurhi Viqaya , — ‘‘ A gift of part of a thing 
which is capable of division is not valid unless such 
part be divided off, so that seizin may be definite and 
not include any thing else.” It is evident therefore that 
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a seizin of undefined property is itself indefinite^ and 
cannot be considered valid.* 

CASE IX. 

Q. The father of an infant child (who is her legal guar^ 
dian) residing at a distance of three stages from her, the 
mother of such infant makes a gift to her of certain 
property. On account of the extreme tender age of the 
donee, acceptance of the gift did not take place on her 
part, and, by reason of her minority, the mother, tliat 
is to say the donor, with whom the infant was residing, 
remained in possession of the property given, after the 
gift had been made. Under these circumstances is 
such gift, seizin of which had not been made by the 
donee, valid and binding or otherwise? 

R. If a mother make a gift to her infant daughter, 
who is residing with her, of property which is distinctly 
her own ; if^ by reason of the minority of the daughter, 
acceptance did not take place on her part, and the pro- 
perty, from the same cause, continued in the possession 
of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and 

Case of gift ^i^^ding. The seizin of the mother will, under such cir- 

to a minor cumstances, be equivalent to that of her daughter, and, 

legal guar- her signifying her consent, the gift is complete with- 

dian being donee’s seizin. This doctrine is maintained in 

absent, 

the Hidaya and various other legal authorities. In the 
Jouhura Nyura, in the chapter treating of marriage, 

• The principle of the Law in this case is that, in the instance of trees 
growing on the land and not cut down, they are mixed with the land 
itself, which is other property, and which formed no part of the gift, and 
consequently, that seizin of the gift cannot take effect without including 
in the seizin something which formed no part of the gift. The same 
objections apply to the gift of unrealized produce, independently of 
which, the gift of any thing to be produced in futu.ro is null and void, 
even though the mdhns of its production be in the possession of the 
donee (See Prim Gifts 6 and 6). 
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quotations are introduced from the Moosfee and the 
Futawa-i-koobra in explanation of the term Gheebut-i- 
moonqutaa or remote distance, in which it is held to 
mean, if the guardian of the infant be at tlie distance consti- 

of three stages, and it is stated in the Futawa-u 
surajeetty in explanation of the same term, to signify, 
if the guardian be at the distance of three days’ jour- 
ney, and it is explained in the RusaiUool-arkan, that 
one stage means as far as a person may be able to tra- 
vel, at a moderate pace, in the shortest day of the year, 
between morning and the setting of the sun. 

CASE X. 

Q. Should the property left by two brothers devolve 
entirely on their widows ? and if the whole property 
should not devolve on them, to what portion will they 
be entitled, and to whom will the remainder go ? Are 
the widows entitled to dispose of their late husbands 
property by gift, and if they have a right to do so, is 
the deed of gift, executed by them, in favour of one of 
the husbands heirs, available in Law ? 

R. If the property of the husbands be insufficient to 
satisfy the debt of dower which their widows have a 
right to claim, the whole property will devolve on them ; 
and if it should be more than sufficient for this purpose, 
the property will, in the first instance, be applied to 
satisfy their claim, and, after such satisfaction, if there 
remain any surplus, it will be made into four parts, of 
which one-fourth of their respective husbands estate 
will go to the widows in right of inheritance, provided 
there are no children nor son’s children. If no dower 
should be due to the widows, and their claim to dower 
should have been otherwise satisfied, one-fourth of the 
whole property will go to them, and the remaining 
three-fourths will go to the other heirs of the husbands. 
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If the widows were seized of their husbands property 
in virtue of proprietary right, as for instance in satis- 
faction of their dower, in this case they are entitled to 
dispose of it by gift ; otherwise they can only dispose of 
it to the extent of their own interests, and their gift of 
the whole, in favour of one of the husbands heirs, is 
inadmissible. According to the first supposition, the 
property given, after complete seizin by one of the 
husbands heirs, will belong exclusively to him as 
donee. According to the second supposition, the 
donee will take the property to the extent only of the 
donors interests, and tlie remainder will go to such 
person or persons as may be entitled thereto in virtue 
of their right of inheritance ; for, in this case, the gift is 
Of Buperreni- not rendered null and void by reason of the donors not 
niteness in possessing exclusive proprietary right, in as much as 
case of gift. ^Yie indefiniteness was supervenient.* Although the 
widows, at the time of the execution of the deed of gift, 
were not seized of the property, yet if, agreeably to 
their desire, the donee, in pursuance of a Judicial 
Decree, became subsequently seized thereof, the fact of 
Gift of pro- the donors having been out of possession at the time of 
‘of making the gift is not sufficientf to invalidate it. It is 

the donor, down in the Buhroorayiq on the subject of the gift 

when valid. , . , , * 

of outstanding debts, — A man makes over his outstan- 


* The meaning of this is that, when a person makes a gift to another 
of property, of which, apparently, the donor was the sole proprietor, but, 
to a part of which, the right of a third person was established, at a 
period of time subsequent to the gift, the donee will take to the extent 
of the interest of the donor, notwithstanding the supervenient indefinite- 
ness, or, in other words, notwithstanding the fact of its being subse- 
quently ascertained, that the donor was not sole proprietor of the 
property given at the time of the gift. It would have been otherwise 
had the right of a third person been recognized to exist at the time of 
the gift, which would in that case have been null and void ab initio. 

t But it is nevertheless necessary that possession should be given by 
the donors, as soon as they have it in their power so to do, although a 
new formal declaration of gift is not requisite, and it is moreover requi- 
site that the property should be in existence at the time of the gift, 
although not absolutely necessary that it should be in the possession of 
the donor. See Prin; Gifts 5. 
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ding debts by gift to a person who is not indebted to 
him, directing the donee to collect such debts and taka 
them for his own use, this gift is valid/* It is evident 
that, in such case, the amount of the debts, so trans- 
ferred, was not in the donor’s possession, but the gift is 
nevertheless admissible, and the donee, after realizing 
the debts, becomes sole proprietor of the amount. The 
case in consideration is analogous, as, from tlie terms 
of the deed of gift, it appears that the donors directed 
the donee to make complete seizin. 

CASE XI. 

Q. 1. If the master of a slave make a gift to such slave, 
of all his property, does the Law require, as a condition 
to the validity of the gift, that he should, in the first 
ir.stance, emancipate the slave? 

R. 1, If the master of a slave make a gift of all his or a gift to a 
property to such slave, without having previously ^ 
emancipated him, such gift will be null and void, be- 
cause the master is proprietor of every thing acquired 

by his slave. If a master therefore intend to make a 
gift to his slave, the Law requires that he should eman- 
cipate him in the first instance. 

Q. 2. A deed of gift recites, that the donors have 
positively, and without any reserve, given to the donee, 
all the lands situated within a certain place. Is such 
deed vitiated, by the circumstance of its not specifying 
the boundaries of the lands ? 

R. 2. If the boundaries of the lands given are well in a deed of 
known, and do not require specification, and no doubt 

exists regarding them, it is not necessary to specify 

, . , ... Tr. . , boumia. 

them at the time of making the gitt. If mention of the ries, if well 
boundaries was omitted in the deed of gift, the omis- 

D 2 
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si on must be attributed to an error on the part of the 
scribe, because it is customary to insert the mention 
of the boundaries in legal documents of this nature. 
But such error does not vitiate the gift. If there exist 
a doubt respecting the boundaries of the lands given, 
a specification of them at the time of gift is neces- 
sary. 

Q. 3. Supposing Gholam Hoosein Khan to be the 
heir of Budun Khan and Asalut. Is the circumstance 
of his absence, at the time they made the gift to the 
plaintiff, sufficient to invalidate such gift ? 

Consent of do- R. 3. When a person gives his property to a stranger, 

neither the knowledge of the heir, nor his presence, is 
necessary to render the gift good in Law. 

Q. 4. The plaintiff was educated from his infancy in 
the house of Budun Khan. He relinquished his fa- 
mily, his tribe, and his religion, and became a convert to 
the Moohummiidaii faith. As Budun Khan and his wife 
were old and infirm, and had no children, he managed 
all their concerns, and every thing was at his command 
and disposal. Those persons made a gift to him of the 
whole of their property and effects, not of a part only, 
(about which there might have originated a doubt, as 
to what was intended to be given, and what retained.) 
Under such circumstances, does the law require, that 
each individual article should have been pointed out, 
and that specific designation and mention of each of 
them should have been inserted in the deed of gift. 

Specification R. 4. If the articles given were clearly known to the 
wbVreThTgift <^onors and the donee, and the donee accepted and took 
ro them, their specification is not necessary 

ty of tUe do. to the validity of the gift. In drawing up legal docu- 
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merits, specification is usual ; but, if omitted, the gift 
itself is not, according to law, invalidated. 


nors, and is 
made in f.nor 
of only oun 
donee. 


CASE XII. 


Q. A person had two sons, one of whom died before 
him, leaving a wife and a daughter. The person above 
alluded to made a gift of half of his property to the 
widow and daughter of his deceased son, widiout defi- 
ning their respective shares. He remained in joint pos- 
session of the property with them, and, soiric time af ter- 
wards, he took from the donees an agreement, nominat- 
ing him to the management of the property given. 
During his life-time he regularly paid to the donees the 
profits of half the property. Under these circumstances 
is the undefined gift to the two donees in question good 
and valid, according to Law, after the decease of the 
donor ? 


R. It appears in this case, that the deceased proprie- 
tor made an undefined gift of half his property to the 
widow and daughter of his deceased son, without spe- 
cifying their respective shares, and that he caused them 
to execute an agreement, nominating him (the donor) 
to be manager of the half given to them, continuing 
however during his life-time to give them regularly half 
the profits; under these ciren instances, if the projicrty 
ih question be of an indivisible description, such as a. 
well or a pond, the gift will be valid. But if the pro- r.ift of uu<h‘. 
perty, which is the subject of the donation, was divisi- [X/fhTisih !*) 
ble, such as land, and there were two donees, whose to two pjm- 
respectivc shares were not defined, all authorities con- ' ' 
cur in admitting the validity of the gift, if the donees 
were paupers or in indigent circumstances, and it can- 
not be resumed after the death of the donor; but if the 
donees were rich, the gift will be invalid, and seizin 
therefore will be of no effect. The death of either the 
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donor or donee operates to preclude the resumption of 
a gift.* 


CASE XIII. 

Q. 1. Two persons are joint proprietors of an estate. 
The one makes over to the other the proprietary right 
to his share. Does the circumstance of the donor’s 
having a joint interest invalidate the transfer. 

R. 1. Supposing the donor to have been of sound 
disposing mind, the circumstance of his being joint 
proprietor does not by any means invalidate the trans- 
fer ; because, in this instance, the objection of indefi- 
niteness, arising from a confusion of several interests, 
which readers a transfer invalid, does not exist. This 
supposes that there was no other person possessing a 
proprietary right in the property transferred, except the 
donor and donee. 

Q. 2. Supposing the donee to have been an infant at 
the time of the transfer, will seizin on his behalf by tho 
brother of his grand-father, be a sufficient seizin ac- 
cording to Law ? 

R. 2. Such seizin will not be deemed legally sufficient, 
because the Law requires seizin by the donee, except 
in the case of a gift made by a father to his minor son. 


* It is a Principle of I.aw (See Prin: Gifts 7) that, in the case of a 
pift to two or more donees, the interest of each should be separated and 
defined. The exception to the rule, in the case of a charitable gift to 
paupers, is accounted for by two arguments, the casuistry of which may 
perhaps be excused for the sake of their charity. Accordinj^ to one au- 
thority, the reason is, that the Almighty Author of all Bounty is the imme- 
diate and sole donee, from whom it reverts to the poor ; while according 
to another authority the reason is, that a charitable gift resembles a 
Hibn-bil Iimiz or gift for a consideration (See Prin : Gifts 15) in which 
mutual seizin not being necessary, the objection of indefiniteness (w hich 
is a preventative of seizin) does not apply. The consideration, it is 
maintained, cvmsists in the pleasure resulting from the consciousness 
of having performed a vhtuous action. 
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and a few other specially excepted instances. Ac- 
cording to the Shurhi Viqaya , — A gift made by a 
father to his child is perfected by the mere declaration 
of it.” The gift of a stranger to such child is perfected 
by his seizin, if he have discretion, or by the seizin of 
his father 6r grand-father or mother, provided he is 
residing with her, or even by the seizin of a stranger 
who has the care of the minor. Such is the doctrine 
maintained in the Hidaya and other authorities. The 
meaning of it is, that if a father make a gift to his child, 
that is to say his minor son, who may not have dis- 
cretion, consisting in the capacity of distinguishing 
between that which is advantageous for him and the 
reverse, such gift is completed by the mere declaration 
of it, and there is no necessity for acceptance or seizin 
on the part of the donee. But if a stranger make a 
gift to a child, such gift will be perfected ivn the seizin in 
by the donee, if he have discretion, or by seizin made 
on his behalf by his father or grand-father, or guardian 
appointed by them, or failing those persons, by his 
mother, or by the seizin, on his part, of a stranger who 
has the care of his education and under whose protec- 
tion he lives. The seizin therefore by the grand-father’s 
brother will not be legally siiflicient, unless llic donee, 
during his minority, was living under the protection of 
that relation. 

Q. 3. Supposing the grand-father’s brother not to have 
surrendered possession to the minor until he attained 
the age of majority, will this circumstance invalidate 
the transfer, admitting that the minor was living under 
the protection of that relation? 

R, 3. Such circumstance will not invalidate the trans- And of pro. 
fer, because in point of fact the seizin of the grand- ^®^*^*^** 
father’s brother is equivalent to the seizin of the minor. 



214 Precedents of gifts. 

Q. 4. If, at the time of transferring the propriefary 
right, there was a third sharer in the estate in question, 
will this circumstance invalidate the transfer of the 
donor’s share? 

Gift how in- R. 4. Such circumstauce Will, undoubtedly, invalidate 
■valid by rea- , n t • *1 

son of indefi. the transfer, because it superinduces the legal objection 
indefiniteness. Unless the share of the donor be 
separated and parcelled off from the joint property, 
either previously, or subsequently to the gift, it operates, 
to prevent a legal transfer of proprietary right. 

CASE XIV. 

Q. A person died, leaving as his heirs, two widows 
and a daughter. A few years after his death, borli the 
widows made over by gift to the daughter, all their right 
and title to the property left by the husband. She (the 
donee) executed an agreement in favour of her mother, 
engaging to provide her during her life-time with food 
and raiment, and after her death to perform her funeral 
ceremony and obsequies. The donors caused the rents 
of the estate to be paid to the donee, who afterwards, be- 
fore the death of her step-mother, disposed of the landed 
property so acquired, by gift to the defendant, and he, 
four months after the death of the donor, (who died be^ 
fore her step-mother) took possession of all her property, 
in virtue of the gift. It is proved, by the testimony of 
witnesses, that tlie donee is a son of the donor’s uncle, 
but whether the son of a paternal, or of a maternal uncle, 
does not appear. Now the mother of the first donee 
(that is to say one of the widows who survives) wishes 
to revoke the gift which she made in favour of her 
daughter. Under these circumstances is she, according 
to the Moohummudan Law, competent to resume the 
gift, and to recover the estate from the possession of 
the second donee or not ? 
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H. According^ to Law, the gift which was made by f 
the widows of their legal shares is valid and good. 

It is laid down in the Viqaya , — If two persons joint- 
ly make a gift of a house to one man, it is valid.” The 
agreement executed by the daughter in favour of her 
mother does not invalidate the gift ; as is declared in 
the HidayUy — Gifts are not aflbcted by being accom- 
panied by invalid conditions. The gift is perfected by 
the donors delivering the possession of it to the donee.” 

So also in the Viqaya , — Gift is perfected by complete 
seizin.” The donor is not entitled to revoke the gift A gift from a 
which she made in favour of her daughter, because, in be^teilumTd,^^ 
this case, there are two obstacles to resumption ; first ; 


the death of the donee ; agreeably to the doctrine laid tieaih of tha 

clODCC 

down in the Cunzood daqaiq , — One obstacle to the 
resumption of a gift is the death of one of the parties 
and secondly, relation within the prohibited degrees ; as 
is stated in the Hidaya , — If a person make a gift of 
any thing to his relation within the prohibited degrees, 
it is not lawful for him to resume it.”* The donee 
made over all her property by gift to the son of her 
uncle, who did not however make complete seizin of it 
during her life-time ; on which account her gift in fa- 
vour of him is null and void ; as is laid down in the 
Ibrahim Shahee , — ‘‘ A gift cannot be perfected but by 
the complete seizin of the donee.” So also in the HU 
daya , — If the donee take possession of the gift in the 
meeting of the deed of gift, without the order of the 
giver, it is lawful, upon a favorable construction. If, 
on the contrary, he should take possession of the gift 
after the breaking up of the meeting, it is not lawful, 
unless he have the consent of the giver so to do.” 

The gift, which was made by the donee in favour of her 
uncle’s son, being thus null and void, the property in 


• See Prin; Gifts 13. 
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fault of th» dispute should be considered as the estate of the daugh* 
dunee’e seizin. x, , 

ter, and it should be first applied to pay for her funeral 
ceremony and burial, without superfluity of expence, 
yet without deficiency ; next to the discharge of her 
just debts, then to the payment of her legacies out of 
a third of what remains, after her debts are paid ; and 
if there remain any surplus it should be made into three 
sinrff of a parts, of which one will go to her mother as her legal 
putl^iiarun! ^ remaining two to the son of her uncle (if 

cie’s son. he be the son of her paternal uncle) as residuary ; other- 
wise he will not be entitled to any share of the inheri- 
And with a tancc, and the mother will take the whole property left 

maternal un- the daughter, in satisfaction of her legal share and 
do s son. - , 

on account of the return.* 

CASE XV. 

Q. A person, after the death of his first wife, without 
any relinquishment on her part, or satisfaction made 
by him of her claim to dower, marries a second wife, 
and then confers on such second wife the proprietary 
right to his entire property, in lieu of dower. He how- 
ever does not put her into possession, but retains it 
himself. Afterwards, when of a sound disposing mind, 
he executes a deed conveying to the heirs of each of his 
wives the joint proprietary right in his estate, not reser- 
ving any part of it. Under these circumstances, is the 
gift in lieu of dower, made by him to his second wife, to 
be considered valid and to be upheld, notwithstanding 
the debt due by him to his first wife on the same ac- 
count; or is he at liberty, notwithstanding and subse- 
quently to such gift, to distribute his property among 
the heirs of both his wives? 

• The reason of tWs is, that a paternal uncle's son is a residuary heir, 
and inheiits together with a legal sharer; whereas a maternal uncle's 
son ranks among the distant kindred only, who are altogether excluded 
from the inheritance, if there be any legal sharer entitled to the return. 
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R. If the person, whose first wife was deceased, in Donnition of 
making the gift to the second wife, had expressed him- or*it*utua/gia 
self to this effect ; that he had made a gift to, and con- 
ferred on her, the proprietary right to his entire property, 
in exchange of a certain portion of her dower, this is 
not, according to Law, a gift in consideration of an ex- 
change, but it is a contract of sale, both as to the con- Ro;?euii)ios n 
dition and effect. Such is the universally admitted opi- zi„ ,-3 not re- 
nion, and, in a contract of sale, seizin is not a requisite 
condition. The circumstance of his being indebted to 
his former wife, docs not incapacitate him from con- 
cluding a contract of this nature, because a debtor is 
not preclud('d or interdicted from the disposal of his 
property. Such contract would therefore be upheld, 
the thing sold must be considered to b(' the property of 
the purchaser, and the seller is not at liberty to make 
a subsequent disposition of the property sold, among the 
heirs of his two wives. But if he had expressed him- 
self to this effect; that he had made a gift to and con- 
ferred on her the proprietary right to his entire property, 

... IT* 1 • * JuTt on siipu- 

on condition, that she would give to iiim a certain por- jation. 
tion of her dower, and the donee accepted the condi- 
tion, it would be a gift on stipulation. According to Law 
it is considered in the light of a gift, as to the condition, 
and sale as to the effect. Seizin is reciuisite to its 

' situ. 

validity, and the gift cannot be said to be established 
until the parties shall have made seizin, but the property 
conferred remains, as formerly, at the disposal of the 
donor. He will, therefore, be at liberty to make a sub- 
sequent disposition of it among the heirs of his two 
wives, because an owner has unlimited power over his 
own property. Authorities extracted from the commen- 
tary of ChiilpeCy — I have given to you this slave for Authorities in 
this garment of yours or for one thousand dirms.’' To 
which proposal the person addressed assents. This is 
a contract of sale both as it regards the condition and 

e2 
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the eflFect, agreeably to the doctrine maintained in the 
Kifaya, and, universally, in other authorities. So also 
in the Shurhi Viqaya, — A contract of sale is estab- 
lished by conferring a right to one thing in lieu of ano- 
ther.’’ So also in the Hidaya, — “ The expressions I have 
given you this for that,” or “ take it for so much” have 
the same signification as the terms, “ I have sold or 
purchased from you.” So also in the Viqaya, — Where 
these exist the sale is complete.” By these are meant 
declaration and acceptance, and, when these are found 
to exist, the sale is binding; from which it follows that 
seizin is not a condition, and where these do not exist 
Of inhibition the sale is not binding. According to the Shurhi 
jiabcdlity. Viqaya, a person of disposing mind is not inhibited by 
means of imbecility or profligacy or debt. This is the 
doctrine of Ahoo Huneefa. But, according to Shafei 
and the two disciples, a man may be inhibited by reason 
of imbecility. According to the same authority, when 
creditors petition a Court of Justice to restrain an in- 
solvent debtor from alienating his property by sale or 
other obligation, an order to that effect may be granted. 
According to Shafei, a profligate person may be restrain- 
ed with a view to his correction. According to the 
commentary of Chulpee, it is necessary, in the case of 
an inhibition for debt, that the creditors should pray for 
And in cases the restraint being laid-on.* But, in the present in- 
oi debt. stance, it does not appear that the creditors made any 
petition to that effect. In the Viqaya it is stated that 
a gift on stipulation is a gift, as it regards the condi- 

, , . . . tion, and therefore seizin is requisite, and it is moreover 

Autlioi ities in ^ ^ 

(as(3oi a stated to be a sale, as it regards the effect. In the 
Shurhi Viqaya a definition is afforded of what con- 
stitutes a gift on stipulation, as if one man should say 

* Even in this instance, however, the inhibition cannot be general, but 
the debtor may be restrained from doing any act manifestly collusira 
and prejudicial to the interests of his creditors. See Prin : Debts 7. 
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to another ; I have given you this thing on the con- 
dition of j^oiir giving me that/* It is also laid down in 
the ilidaya, that, in all cases of contract of gift on 
stipulation, mutual seizin of each of the articles ex- 
changed is necessary.* 


CASE XVI. 

Q. A respectable individual, who died' seven or eight 
years ago, had three wives. By his first wife he had a 
son and two daughters; by his second, two sons and 
three daughters, and by his third, only one daughter. 
The first wife with her children are livings and are in 
possession of all the property left by the deceased. The 
second and third wives died before their husband, but 
their children survive, and those by the second wife 
now lay claim to a sum little short of fifteen thousand 
rupees, that is to forty-nine out of ninety-two parts of 
t -ie estate. The first wife and her children, who are tlie 
defendants in the present action, plead; in answer to 
tiic claim, that some years previous to his death, the 
deceased husband made over all tlic property, moveable 


• This case exhibits a distinction between the terms of Hiha-bil TwuZy 
or mutual gift and lliha-ba sluirt-ool Iwuz or gift on stipulation. See Prin-*. 
<iif(s 15 and IG. 7'he distinction would at hrst sight se«un to be merely of 
a verbal nature ; but from the nature of the terms used it does not appe&r 
to be wholly groundless. They say Iliha-hil Iwuz is a sale in every 
sense of the woid. lu sale mutual seizin is not rr*quisite to render the 
contract valid, and the terms in which a contract of this kind is entered 
into, imply that the articles opposed to each other are present and that 
tliere is no danger of either party sutfering from- the other’s fraud. 

I have given you this for that” implies that the consideration is pre- 
sent, and that the person will take care to receive it before parting with 
bis property; and the law therefore annexes to it the quality of a salo, 
both with regard to the condition and efTect. Iliba-ba nhurt-ool Iwuz 
tliey say, is a contract of a different description. The terms used imply 
a contingency. Thus I have given you this on condiiiun of your giv- 
ing me such a thing,” Now, in this contract it is observi'd, that, as to 
the condition, it has the property of a gift, in which seizin is requisite ; 
otherwise, if it were valid and binding without such condition, the con- 
sideration might be withheld, and it might thereby become as it were a 
nudum pactum. As to the effect, this contract is declared to haya- tho 
property of a sale, that is to say, after reciprocality of seizin, it become 
ia effect a sale. 



20 


Precedents of gifts. 

and immoveable, ancestrel and acquired, to his first 
wife, by a deed of Hiba-bil Iwuz in exchange for three 
lacks of rupees due to her on account of dower, which 
deed was duly authenticated and attested. In support 
of this plea the defendants filed the deed, assigning the 
property as a Hiba-bil Iwuz. It appears, from the evi- 
dence of the witnesses adduced on the occasion, that 
the deed in question was executed by the deceased 
husband, to appease the anger of his wife, who, having 
taken umbrage at some domestic occurrence, was on 
one occasion, about to leave her husband’s house and 
to retire to that of her brother. It further appears from 
the evidence in this case that, although the deed pur- 
porting to be a Hiba-bil Iwuz recited that the contract- 
ing parties had made mutual seizin of the arlicles op- 
posed to each other, yet that, in point of fact, the 
husband remained in possession of all his property till 
his death. Under these cireiimstnnces, can such a deed 
operate to prevent a devolution of the property agree- 
ably to the Laws of Inheritance? 

Vn is^ ^ kinds — It is either unqualified and 

void of any consideration, as, where the donor makes 
ed ' iitii absolute gift of property; in which case seizin of 

the property given is essential to the validity of the 
gift: or qualified, of whicli there are two descriptions, 
qualified Hiba-ba Shurt-ool Iwuz, which is accompanied by 

the expression of a condition, and consists in a person 
offering to give to another some thing on condition of 
his receiving from the donee some thing else. In this 
case, also, seizin of the thing given is requisite, and it 
is also essential that it should be defined and separated 
from the rest of the donor’s property. But this de- 
scription of gift resembles a gift in the first stage only, 
and sale in the last stage; that is, after the receipt of 
the consideration. Such a gift therefore, unaccompa- 
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nied by seizin, cannot operate to prevent the devolution 
of the property ajj^reeably to the Laws of Inheritance, 
after the satisfaction of all prior claims on the estate, 
such as debts, dower, lei^acies, &c. Secondly, Hiba-bil or 
IwuZy which consists in a person saying to another that 
he has given such a thing for such a thing, as for this 
cloth, or for this slrnc, or fora thousand dirms; and 
this description of gift rosoinblcs a sale in both stages, 
agreeably to the universally received opinion; in which 
case the seizin of the donee is not an essential condi- 
tion. It appears also that the deed executed by the 
husband was of this description, and if it be duly 
proved, it will certainly supe rsede all claims of inhe- 
ritance. This opinion is delivered in conformity to 
the doctrine contained in the Huminadeea, ihc Kffolasa 
and other Law Tracts.* 

CASE XVII. 

Q. A person dies, leaving two wives ; but during his 
life-time he made a gift to one of tliem of idl his pro- 
perty, including his houseliold cflV'Cts, e.onev and ji‘wcls, 
in lieu of the dower stipulated for her at her nuptials. 
On the death of the individual abo\e alluded to, his two 
wives (the one to whom he made tht' gift having had 
by him one daughter, and the other t^vo <laughters) enter 
into a dispute relative to the suc cession to his property. 
Under these circumstances, is tlic gift of the husband 
valid, or in what proportions should the estate be dis- 
tributed ? 

R. It appears that the gift, in this tase, was of that 
description of gift which is technically termed in Law 
a Hiba-hil Iwuz or gift for a consideration, and this 
species of gift resembles a sale both in principle and 


♦ Priu; Gifts 15 and IG, 
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clfect ; but there is a doubt as to the legality of this 
transaction, from the circumstance of the articles op- 
posed to each other consisting partly of money, which 
constitutes a Sirf sale. In this description of contract 
seizin on the spot is essential to its validity. If seizin 
was made, the transaction must be held to be valid ; if 
not, it must be declared null and void, and both the par- 
ties have a right to recede from the contract. So also 
the heirs and creditors are at liberty to set it aside and 
resume the property parted with, on repaying the conr 
sideration for which it may have been given, until which 
time, the property will remain as a pledge in the hands 
of the purchaser, but, when the consideration is re- 
stored, it will become subject to the Law of Inheritance ; 
and, in this event, it should be made into forty-eight 
parts, of which each widow is entitled to three and 
each daughter to fourteen. 


CASE XVTII. 

Q. A certain %^oman made a gift of her estate to 
another w oman, with this condition reserved, that the 
donor was to enjoy the property during her life-time, 
and, that on her death, it was to devolve on the 
donee. Agreeably to this gift, the donee entered upon 
the estate, made the collections of the rents and pro- 
fits, and delivered them to the donor. The donor, how- 
ever, all along kept j)ossession of a small portion of the 
estate. According to Law, is such gift valid or other- 
wise ? and under it, had the donee power to alienate the 
estate by sale, and would a deed of sale executed by 
the donee become valid and binding, from the circum- 
stance of the donor’s having become a party thereto, 
by formally affixing her name to the deed 1 and, after 
that, if the donor make a gift of the same estate to a 
third person, should such gift be upheld or set aside ? 
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R. A gift is not perfected except by complete seizin. case of an 
It appears, in this case, that the donor retained a por- if the donor 
tion of the estate and put the donee into possession of of^saie\xe 
the remainder. This does not constitute delivery suffici- cuted by the 
ent ft establish the validity of the gift. Had the donor s<arwiU^hol<l 
put the donee into possession of the whole of the estate, 
the gift would have been complete and the condition 
reserved, null and void ; but, as the donor retained a 
part in her own possession, complete seizin cannot be 
established, without which a gift is of no effect ; but as 
the donor formally affixed her signature to the deed of 
sale executed by the donee, such act is indicative of 
her being a consenting party to the sale, and that the 
contract was entered into by the desire of the donor, as 
well as of the donee. Under these circumstances the 
deed of sale must be considered valid and binding, and 
the contract founded thereon must be upheld. The do- 
nor has no authority afterwards to dispose of the same 
estate to another person.* 

CASE XIX. 

Q. 1. A woman made a gift of her entire property to 
her grand-son, a child aged live years, and live years 
afterwards, she made a distribution of it among all her 
heirs, including the above-mentioned grand-son. Is such 
a gift of her property to one heir legal and valid, and 
is she afterwards at liberty to resume it? 

R. 1. Such gift is legal and valid, and does not admit Of a pft by a 
of resumption, because between the grand-mother and to her grand, 
her grand-son, there exists a relation within the prohibi- 


• The decision in this case would seem at first sight to be contrary to 
the general doctrine of gifts; but, although not expressly mentioned, 
the reason for maintaining the validity of the sale was the fact of the 
donor’s having parted with the possession of the thing given and made 
it over to the donee to be delivered to the vendee, when the gift ceased 
to be invalid, and it is a rule that resumption cannot take place after the 
property shaU have been transferred to a third person. 
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t^d degrees, and such relation is an obstacle to resump^n 
tion. Her distribution of the property ainong the heirs 
generally, five years after the gift, is null and void, and 
' the former gift will remain in full force. According to 
the Shurhi Viqaya ^ — To perfect the gift of a ihing 
which is in possession of the donee, new seizin is not 
requisite. The gift of a father to his child is perfected 
by the mere declaration. Whatever gift is made by a 
stranger to him, he should take possession of„ if posses- 
sed of sufiicient discretion to do so, or his father or 
grand-father should take possession of it on his behalf, 
or the guardian appointed by either of them, or his mo- 
ther, provided he be residing with her, or a stranger in 
whose house he is educated.” In the same authority 
the obstacles to resumption of gift are stated to be 
Ofirrcvoca- Seven. 1st. The incorporation of an increase with the 
bie gifts. 2nd. The death of the donee. 3rd. The donee giv- 

ing the donor a return or consideration. 4th. Alienation 
of the gift. 5th. The parties being husband and 
wife. 6th. Relation within the prohibited degrees. 7th. 
Destruction of the thing given.^ 

Q. 2. The grand-mother and the mother of the plain- 
tiff in this case, that is to say the donee, after the death 
of the donee’s father and five years after the date of the 
the gift, make a distribution of the property among the 
other heirs. Is the distribution under these circum- 
stances valid? 

R. 2. The gift having been already declared to be 
legal, and the retractation of it inadmissible, the distri- 
bution subsequently made must necessarily be null and 


•See Prin; Gifts 13. In that principle only live impediipents to re. 
sumption are enumerated^ but the fact of the parties being husband and 
wife, was included in the prohibition relative to relations. TTie destruc- 
tion of the thing given was inadverteptijr oniitted. The death of the 
donor also operates as an impediment. 
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The question is not at all affected by the fact of 
the donee s father being dead or in existence at the 
time. The authority above quoted from the Slmrhi 
Viqaya is sufficient to support this answer, in addition 
to which the following authority from the Hidaya is 
applicable : — “ If a father make a gift of something to 
his infant son, the infant, in virtue of the gift, becomes 
proprietor of the same, provided, &c. The same rule 
holds when a mother gives something to her infant 
son whom she maintains, and of whom the lather is 
dead, and no guardian provided, and so also with 
respect to the gift of any other j)crson maintaining a 
child under these circumstances. If a stranger make a 
gift of a thing to an infant, the gift is rendered complete 
by the seizin of the father of the infant. If a person who enn 
make a gift of a thing to an orphan and it be seized on 
his behalf by his guardian, being either the executor an iuiaut. 
appointed by his father, or Iiis grand-falhcr, it is valid. 

If a fatherless child be under charge of his mother, and 
she take possession of a gilt made to him, it is valid. 

The same rule holds with respect to a stranger, who has 
the charge of an orphan. If an infant should himself 
take possession of a thing given to him, it is valid pro- 
vided he be endowed with reason.’" 

CASE XX. 

Q. 1. Two brothers lived together in a state of 
union. They were both married, and one of them had 
a son and three daughters. Both brothers joined in 
conveying their entire property to the son above-men- 
tioned (who was only seven years and a half old at the 
time), executing a deed of gift in his favor to that 
effect. Is such gift valid according to Law? 

R. 1. The gift by two persons to a minor, one 
whom being his father and the other his uncle, of their 

P 2 
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nn^ie to an Toint property, is valid, provided that there was ther 
lulant . , . . . 1 . 

complete seizin that is requisite, that is to say^ provided 

the uncle relinquished all participation in the property 

convok ed, resigning it to the father, who is empowered 

to make seizin on behalf of his minor son ; but the gift 

is invalid if the uncle continued associated with the 

father in possession. Notwithstanding this doctrine. 

And if made ^ father make a gift, during his last sickness, of all 

in i;ist £ick. jjjg property to one child, in exclusion of the others, it 

is wholly illegal, because, in such a state, the heirs in 

general have an inchoate right to his property, and con- 

ir it exclude sequently such disposition is unauthorized. If he make 

II imoiai when in health, the donor acts immorally and 

oppressively, and it is sinful in an ancestor to act 

injuriously towards his heirs. 

Q. 2. The donor having been proved to be guilty of 
injustice under the circumstances stated, will the gift 
nevertheless be upheld as good and valid ? 


But must be entire property to one heir to 

maintained, the exclusion of all the rest, supposing the existence of 
the conditions noticed in the answer to the preceding 
question, is good and valid, notwithstanding the immo- 
rality of tlie act, according to the tenets of Aboo 
Hvneefa, But Naainan, son of Buslieer, the reporter 
of the traditions, and Imam Aboo Yoosuf, according to 
the opinion reported of him, and Mooliummud Amjud, 
the author of the Fuiaiva Qmoojee, deeming such gift to 
be an act of cruelty and oppression, have declared it 
inadmissible, and have pronounced that, in such a case, 
an equal distribution should be made among the heirs 
Authorities generally. Authorities for the above doctrines: In the 
Fuiaiva Surajool Mooneer, — A gift by two or more 
persons of a house to one individual is valid.” In the 
, — “ If two persons jointly make a gift of a house 
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Jto one man it is valid.” In the Futawa Surajool Moo- 
neevy — It is necessary that the gift should be divided 
off, and distinguished at the time of seizin.” In the 
Doorur-i MokhtaVy — If, during a period of health, a 
person make a gift of all his property to one child the 
gift is valid, but the donor has acted sinfully.” A , , . . 
tradition of Naaman Bin Busheer is related in the miity. 
Mishqal-i Shureef to the following effect: — ""When I 
was only seven years old, my father made me a present 
of a slave, to which my mother objected. On wliich the 
prophet was called to witness, and he was made ac- 
quainted with the circumstances. Upon this he asked 
my father, if he had any offspring besides myself, and 
a reply being made in the affirmative, he was next 
interrogated if he had made a similar present to each 
of his children. He replied that he had not. On which 
the prophet observed that this was injustice. The 
prophet said, — "" Return home, fear God and make im- 
partial distributions among your children.” In tlic 
Doornr-i Mokhtary — ""A superiority of a/lcction mani- 
fested to one child above others is not hlamcable, 
because that is a natural impulse. So also in the case 
of gifts, unless injury to the others be intended. If 
such was intended, an impartial distribution should be 
made. According to the opinion of the laUer, the gifts 
made to a daughter should be equal to those made to a 
son, which opinion has been approved.” By the latter 
is meant A^oo Yoosufy whose opinion is generally fol- 
lowed in judicial matters. As injury is declared to bo 
the cause of the equalization, in every case of partial 
distribution, where injury appears to have been the 
object, it follows that an impartial distribution should 
be directed. But, w here a man gives all his property to 
one child, the injury must of course be greater a fortiori, 

Montana Moohummud Arnjudy who has written a legal 
commentary, entitled the Futawa Qinoojee, expresses 
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himself thus: — '^It is a maxim that oppression prao 
tised by an ancestor towards his heirs is not allowable, 
but it is not generally understood merely to signify (as it 
really does) that the gift by a father, while in health, to 
one son of his entire property, or of any portion exceed- 
ing his due share, is injustice towards the others.” 

CASE XXL 

Q. 1. A person, having two wives, executes a deed 
in favor of the first, transferring to her all right and 
title to his property, real and personal, in satisfaction 
of her dower. Two years afterwards, he executes ano- 
ther deed, in favour of his second wife, transferring to 
her the right and title to one moiety of the said pro- 
perty, in satisfaction of her dower, having obtained the 
written permission of his first wife to do so. In this 
case will the second wife be entitled to half his estate, 
on his decease, in virtue of her claim of dower? 

. R. I. The husband, in this case, transferred to his 

husband, of first wife the right to his entire property in satisfaction 
of her dower, previously to his assignment of a moiety 
another, not gf sccond wifc. This sccond transfer therefor© 

aullicient, tho’ , 

made by the is null and void, because the proprietary right to the 
mission of The given, had passed from the husband and had 

Utter. vested in his wife. This is supposing that there was 

no permission granted on her part. But, admitting the 
alleged writing containing the permission to be fully 
authenticated, it merely states that the husband is at 
liberty to execute a deed assigning to his second wife 
half of the property, which he had before transferred to 
his first wife, in satisfaction of her dower ; and it will 
not avail the second wife, because, the consent of the 
first is wanting to give effect to the deed after its execu- 
tion by her husband. This does not appear to have 
been obtained, and the mere written permission is not 
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legally sufficient to entitle the second wife to take half 
the property.* From the evidence in this case, how- 
ever, it would appear, that such permission never was 
given. 

Q. 2. If the first wife did not make any written per- 
mission in favor of the second, will she be entitled to 
take half the estate on the death of her husband ; he 
not having given her possession of the property while 
be lived? 

R. 2. Under these circumstances she will not, a for- And a fortiori 
tiori, be entitled to take any of the property. 

Q. 3. The first wife executed a deed of gift of her en- 
tire estate to a person whom she had adopted as her son, 
and who was then a minor. The name of her adopted 
son was, at her solicitation, registered as proprietor of 
some parts of the estate, but not of others, of which it 
is proved that, for the period of two years and a half 
after the date of the deed of gift, she continued in 
possession, and was ostensible proprietor. It was also 
proved, that she mortgaged it in her own name, not- 
withstanding that the parents of the minor, whom she 
had adopted, were alive. Under tlicsc circumstances 
will the validity of the gift be sufficiently established by 
her seizin in behalf of her minor adopted son, or will 
the gift of the estate be rendered null and void, in 
consequence of the donee’s not having made entire sei- 
zin, or not having been registered as entire owner. 


* Some little degree of casuistry appears in this doctrine, although it 
is no doubt conformable to Lave. The reason assigned is, that the 
husband could not have disposed of the property, in any manner, unless 
the first "Wife had reconveyed it to him in the shape of a gift or otherwise, 
or unless she had appointed him her agent for the purpose of transfer, 
in vrhich latter case, the transfer should have been mads in the name of 
4be -principal, and not in. that of the agent. 
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R. S. The gift of tliose parts of the estate of t\hich 
the minor was registered as proprietor, and of which he 
took honSi fide possession, is undoubtedly valid; but 
there is a diiFerence of opinion among lawyers concer- 
ning his right to those parts of which the donor continued 
in possession, as ostensible proprietor. By some, the 
doctrine is maintained that the seizin by the donor on 
behalf of a minor donee, who is living in his family, but 
with whom he has no relation, is not sufficient to esta- 
blish the validity of a gift, if the father of the minor 
be alive and present ; but that it is sufficient if he be 
not alive and present. Others contend that the seizin 
of the donor (not being related to the donee) is suffici- 
ent to perfect the gift niade to a minor, and this is the 
opiniom of modern lawyers, such as the authors of the 
Jama-i-roomooZy Burjandee, Doorur-i Mokhtar, Ibra-- 
himshahee, Qohistanee, MooUaqil, Scc. who have declared, 
that decisions are conformable to the doctrine of the 
sufficiency of seizin, by a stranger in whose house the 
minor donee resides. Those lawyers who maintain 
the opposite opinion do not pretend that it is followed 
in practice. The mortgage by the donor, in her ow n 
name, was not legal. Her having done so cannot affect 
the right of the minor donee, nor in any shape invalidate 
the gift ; for the n^ortgage cannot be considered as a 
proof of resumption on the part of the donee, because 
resumption of a gift is not lawful under such circum- 
stances. Besides it must be in express terms, and not 
implied by the donors appropriating the profits or other 
similar acts, and it is no where laid down that resump- 
tion of a gift is of tw^o descriptions, one express and the 
other implied.^ 

* There was a tUffereuce rf opinion ainonrc the Lew Officers, in their 
exposition {ji the Law relative to the tirst and third questions. I'he 
Kazec ool Kaozot (Nnjm^ioddeen Ali Kban) was of opinion that the 
wrilten perniission, granted by the first wife in favor of the second, was 
gufficieot to uphold the di»»p(‘si(ion made by the husband in her favor; 
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^ Q. 4. If the estate, which the donee transferred by 
gift to her adopted son, was held by her iu joint pro- 
prietary right with her brotlier, will this circumstance 
affect the validity of the gift, as far as relates to her 
own property ? 

R. 4. The gift will be null and void by reason of its Gift of joint 
indefiniteness, the brother having a joint proprietary 
right, 

CASE XXIT. 

Q. 1. A person disposed of his property, consisting 
of a dwelling house, to another, but did not relinquish 
the possession. The donor and donee continued jointly 
seized of the property given. Under such circumstances 
is the gift valid according to Lawl 

R. 2. Such gift is not valid according to Law, be- Thr pift of a 
cause, in the case of* a gift, it is a legal condition, that and*^void if^'^ 

the donee should take complete possession, without the the donor sub. 

. 1111 sequently oc- 

association of any other ])crson, and that tlic donor cupy it m re- 

sliould make complete delivery, and totally relinquish 
the possession of the property transferred, leaving it ty therein, 
exclusively to the donee. But in the case stated, it 
appears, that the donor did not relinquish possession of 
the gift. On the contrary, the donor and donee re- 
mained in joint occupancy. It also appears, that the 
donor inhabited the house, until the lime of his death, 
and indeed that he died in it. This fact has been 
clearly proved. In books of Law it is expressly stated, 
that if a person dispose by gift, of a house to another, 
and continue himself to inhabit it, or even keep some 


and he was moreover of opinion that a mortgage having been granted 
by the donor, in her own name, of the lands formerly given, amounted to 
ail implied resumption of the gift, and should operate as such. The legal 
opinion of the majority, however, as laid down in the above answers, 
was adhered to. 
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part of his property therein, the gift is void, from tho 
circumstance of complete delivery and possession not 
Exceptionf. having been establisheiL Except in the instance of a 
wife, who may give a house to a husband, in which 
case the gift will be good, although she continue to 
occupy it along with her husband, and keep all her 
property therein ; because the wife, and her property, 
are both in the legal possession of her husband. So 
also some lawyers have held, that if a father transfer 
his house to his minor son, himself continuing to occu- 
py it, and to keep his property therein, the gift is valid; 
on the principle, that the father in retaining possession, 
is acting as agent for his son, according to which doc- 
trine, his possession is equivalent to that of his son. 
But some lawyers object even to this principle.* It is 
clear, however, that with the exception of the two 
instances above-quoted, namely, that of the gift from 
the wife to the husband, and from the father to the 
minor son, any person disposing of his house to another 
by gift, must relinquish possession, to legalize the 
donation, and must so completely vacate it, as not to 
leave even a straw of his own property remaining 
therein, and must divest himself of all use and benefit 
therefrom, surrendering it totally to the donee. Under 
such circumstances only, can there be said to be a 
complete delivery and possession, and the gift conse- 
quently be held valid. In this case, the donor continued 
to inhabit the house given, subsequently to the gift, in 
the same manner as he had previously done, and 
lived in it to the hour of his death. The gift, therefore, 

. is wholly and unquestionably null and void, and being 
so, the proprietary right in the house remained vested 
in the donor, until bis death; after which event it 
should devolve on^his legal heirs. Authorities ; Hidaya^ 


* Seo Prin : Gifts 8 and 9. 
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— «In case of gift seizin has been especially orejained; 
therefore complete possession is made a condition/* 

Shurhi Viqaya , — “Gift is perfected by complete seizin, 
in such manner as the nature of the gift may admit of. 

Moveable and immoveable property have each tlieir 
appropriate mode of seizin/’ The Commentator ilJ/rza 
Chulpee has observed, that “the proof of right to a gift suv ut thrdo- 
depends upon its being separated and delivered/’ Jhi I I h! 
Kazee A person gave a house to anotlie? , and '/“* 

delivered it to him, but there were the elfeets of the donor M\r 
in it. This is not legal, because the thing gi\en is eni- 
ployed to the use of something that was not given, and 
consequently this is not a delivery ; that is to say, there is 
not established, on the part of the donor, a complete deli- 
very, for the house may be delivered, and the use of it re- 
tained.” Another example is given in the same autho- 
rity, — “ A person gaye to another a house, in which was 
the property of the donor, or a bag in which was his 
food. In these cases the gift is not valid, because the 
things given arc employed for the use of that which 
forms no part of the gift, whicli circumstanca^ prevents 
complete deliver}", although not preventive of delivery, 
ill the ordinary acceptation ^if th(‘ term. The former 
however is the condition, and not the latte r.'’ Foosool 
Imadeefja , — A gift with the retention of use is void. 

The use of the thing given for the lienelit of tlu' donor, 
prevents the completion of the gilt, because seizin is a 
condition, that is to say, the donee must prove complete 
possession, which in this instance cannot be done ; but 
as to possession, in the ordinary acceptation of the 
terra, that may be established, though the Jisc he re- 
tained,” As/idah-o-Niiza7/ir. In the first chajiter of 
the book of gifts it is stated, — “ A gift, with the reten- 
tion of use, is void, except in a case where a father 
makes a gift to his minor son, as is laid down in the 
ZuAheera, the author of which makes an exception in 
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favor of a minor son, receiving a present from his 
father/' Kazee Khan , — If a father make a gift of 
lajul to his minor son, and cultivate it subsequently, 
or make a gift of a house to him and continue to re- 
side there in, ti)e gilt is void.” In the Moojvrrnd, the 
following is slated as the opinion of Aboo Haneefa : 

If a lathe r make a present of a house to his minor 
son, and continue to reside, or keep his property there- 
in, or permit otliers to dwell therein, w^ithout demanding 
rent, such gift is valid, and the father is acting for his 
son, but il‘ rent be received by him, the gift is null and 
void.” This is tlic latest doctrine of Aboo Haneefa, 
but it appears, that in the first instance, he did not 
make the case of a father and his minor son an excep- 
tion to the general rule, declaratory of the invalidity 
of gift, with rctcnlion of ase.'^ 

Q. 2. Is a gift conveyed orally, without the execu- 
tion of any deed, valid, or not ? 

II. 2. A gift orally conveyed is valid, because tender 
and acceptance arc the only essentials to a gift, and 
complete seizin of the house, none of the donor s pro- 
perty being therein, and its not being used for his be- 
nelit, are the only conditions to perfecting the gift. A 
writing or deed is neither among the essentials nor con- 
diiions. Therefore in a case ol* gilt, if oral tender and 
acceptance arc established, and the condition of com- 
plete seizin be also found to exist, that is to say, that 
the tiling given was in no manner employed for the be- 
iielit of the donor, and that it was not undefined, the 


* 'I'he TiKMiiin" is tliiU, in treatina; j;eneially oC the doctrine concerning 
the vniidity ot gitti*, winch rcijuires the possession of the donor to cease 
entiiels and that ol I he donee to accrue exclusively, Aboo Haneefa did 
not inako anv special exception in lavour of a gift made by a father to 
his sun ; but that in treating of this particular case he has declared that 
ft fallier mav lelain pos.session, as agent for his son, of property bes- 
tow ed b) luniself, during the minority of such son. 
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gift is valid, although no deed may have been executed ; 
but, trom the proceedings in this case, it has been ])ro- 
ved, that the house given was inhabited by the donor 
until liis death, and the use of the thing given, I'or the 
bene/it of the donor, renders the gift null and void in 
Law. Another cause to render the gift null and \oul 
in this case is, that it has been ])roved, that the Iraisc' 
was given both to the grand-daughter ol* (he donor and 
to lier husband, and it is laid down in th(‘ llidm/a 
and other Law Books, that a gilt by one j)erson of a 
house to two persons is invalid, because the gill is un- 
defined, tlic house having been given to two iksnous 
jointly and no division of their respective shari's hav- 
ing been made ; and an undidincd gift is by La\y inva- 
lid. The gift therefore is mill for two nsisons: the one 
its being used for the benelit of the donor by his inlui- 
bitingit; the other, the undefined nature of tlie gilt. 
It is alike, whether there be a writing or not. The gift 
will be invalid, if there arc grounds ol‘ invalidity, al- 
tboTigh a dceil may have been execaited, and it will b(3 
valid, if tli(‘rc are grounds of validity, although a d(‘C(l 
may not have been execured. Jn this (*as(‘, the absiuico 
ol' a deed is not the cause of tin? invalidity, bfit tlie 
causes are, that tlie housj' was used lor the bemdit (»f 
the donor, and that the gift was undcdijied. Afithori- 
tics: Hidciija, — “ Tender and acccjitanee, arc' ncaaNsary, 
because a gift is a contract, and tcuider and acca'ptaiu'c 
*arc requisite in the formation of all contracts ; and 
s?i/dn is ic'cossary, in order to establish a right of pro- 
perty in tile gift.” In the same authority it is laid down, 
“ If two persons jointly make a gift of a house to one 
man, it i-; valid; liecause as they deliver it to liini 
whe]i\g and he receives it wholly, no mixture ol‘ pro- 
perty can be s;?id to exist at the time of seizin.” If one 
man make a giu of a Iiouse to two men, the gift is in- 
valid, according to Advo Ilanecfa. The two disciples 
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hold it to be valid, as the donor gives the whole of the 
house to each of the two donees (in as much as there 
is only one conveyance) ; there is consequently no mix-^ 
turc of property, in the same manner as where one 
man pawns a house to two men. The arguments of 
Hanecfa upon the point are two fold. First, — The gift, 
in this case, is a gift of half the house to each of tho 
donees (as is evident from this, that if one man give to 
two men something incapable of division, and one of 
them accept the same, the gift becomes valid, with res- 
pect to his share) ; and such being the case, it follows 
that at the time of seizin by each of the donees, a mix- 
ture of property must take place* Secondly, — As a 
right of property is established in each of the donees, 
in the extent of one-half, it follows, that the convey- 
ance or investiture must also be in the same propor- 
tions, since the right of property is an eflect of the con- 
veyance: on this condition therefore, that a right of 
property is established in each with respect to one-half, 
an undefined mixture of their respective shares in the 
gift is fully established. It is otherwise in a case of 
riodiro of a pl<3dt?^% because the effect of that is detention, not right 
to twoper^^ and the right of detention is wholly and 

boiis. completely established in each of the pawn-holders, 

insomucli, that if the pawner should discharge the debt 
of one of them, still the right of the other to a complete 
detention remains unimpaired.'’ It is laid down also 
Auihoritic?;. tlic Same authority, that “ a gift of part of a thing, 
which is capable of division, is not valid, unless the given 
property be divided off and separated.” The meaning 
of divided off” is that it should be disconnected with 
the property of the donor, and the right to it not exer- 
cised by him. The meaning of the Law is, that it 
should not be employed for the benefit of the donor. 
For example : a person gives a house to another, but 
keeps his effects therein, or inhabits the house, the gift 



237 


Precedents of gijts. 

is void, because, in the first instance, the bouse is ettt- 
ployed for the benefit of the property of the donor, 
consisting of his effects ; and in the second instance, 
although not employed for the benefit of his ]•^>perty, 
it is employed to afford him the benefit of n K sidencc. 

Q. 3. Is a gift valid, made by a person to the hus- 
band of a grand-daughter, notwithstanding that, at the 
time, he has a daughter, and three other grand-daiigh^ 
ters living? 

R. 3. A gift made under the circumstances stated in of the fa. 
the third question is legally valid, because a person is 

at liberty to give away his own property as it s!iits his 
inclination. If he pleases he may give it all (o one of 
his children, or to strangers, or to beggars. No one of 
his children or descendants have a right to oppose his 
inclination, for the right of the heirs to the property 
does not accrue until after his death, and not daring 
his life-time. If, therefore, notwithstanding he have 
one daughter and four grand-daughters, he dispose of 
all his property by gift to the husband of one of the 
grand-daughters, the gift is undoubtedly valid. But, in 
this case, a great discrepancy is api)areiit, Ixdwccn the 
claim of the gift and the evidence of the witnesses, and 
it is laid do\Yn in the Hidaya, that where there is any 
diflcrence between the claim and the evidence, the 
latter must be rejected. The difference is, that the 
claim, as set forth in the reply, contends that the gift 
was made to the defendant and her husband jointly. 

Now, according to this claim, a gift is presumed to 
have been made by one person to two, which, from its 
indefinite nature, is illegal, and it signifies nothing there* 
fore, whether such gift is or is not established by the 
evidence of witnesses, as was before stated. But in the 
claim, as set forth in the rejoinder, it is contended that different 
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the gift was made to the defendant alone ; and from tho 
evidence adduced in support of the reply, it appears 
that the gift was made to the husband of the defendant 
solely. These three assertions therefore are at variance 
with each other. The first contending that the defendant 
and her husband are both the donees ; the second 
contending that the defendant is the sole donee ; and 
the third, that the husband of the defendant is tlie sole 
donee. To suppose that a gift made to eitiier a Inisbiiiid 
or his wife is, from their union, in the same predicament 
as a gift made to both of them, is a vulgar error, and 
has no foundation in Law. Therefore the evidence of 
the witnesses, which is neither conformable to the claim 
set forth in the reply, nor to the claim set forth in the 
rejoinder, is inadmissible in Law and nugatory. (IJere 
follows a summing up of the discre})aucies observable 
in the testimony of the several witnesses.) Their testi- 
mony, therefore, being at variance with the pleadings, 
which invalidates it, the gift is not established thereby. 
It has been shewn also, that iuJ( ])endeiit]y of this 
circumstance, tlie gift is invalid per se, fiom the ('onti- 
nued residence of the donor in the house, and the con- 
sequent incomj>iete possession. Therefore it signilics 
nothing whether such gift be proved or disproved. As the 
house did not go out of tlie proi)crty of the donor until 
the day of her death, it will, after that ( vent, devolve 
on her heirs. Authority : Hidaya , — Where the evi- 
dence adduced by a claimant is C()nforma])le to the 
claim, it is worthy of credit, but not where it is repug- 
nant to it ; because, in matters concerning the right of 
the individual, the priority tlie claim is requisite to 
the admission of evidence, and this exists in the former 
instance but not in the latter.^ 


* The ineaiiit::: is that the nature of the claim must be asserted beforoN 
evidence is adduced in support of it, and not afterwardo. 'J’he evidence 
must uphold the claim, and not the claim the evidence. 
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CASE XXITL 

Q. 1. If the gift made by Musst. Sajidoonisa in fa- 
vour of Fukhur-oodeen llooscin to tlu^ extent of her 
own share (being one-fourth of the pro|jerty left by her 
father,) be declared null and void, by reason of the pro- 
perty being undivided, or on any other ground of inva- 
lidity, and it be admitted, on the part of the donee, that, 
from the time of the donor s death, he himself and his 
guardian Iiad possession of the property so given, is it 
legally incumbent on tlie donee to account to the donor’s 
heirs for the profits which accrued from the estate, during 
his own and his guardian’s possession? 

R. 1. The mesne profits accruing from the estate in Of mesnft pro. 

this instance (analogously to the Law by which invalid ‘ ^ 

sales are governed) are not considered definite property, 8*^^* 

or identical with the estate itself and, according to the 
opinion of Aboo llaneefa, Fukhur-oodeen Hoosein is 
not accountable to the heirs of Sajidoonisa for such 
profits. The two disciples maintain the contrary, but 
the opinion of Hancefa is best received and most acted 
iipon.^ 


* There is considerable obscurity in this doctrine. A quotation from 
the Jliduifa may i»erhaps render it more intelligible, — “ It is to be ob- 
served that if a person claim a debt trom another of a thousand dirma, 
and obt.Jin payment of the same, and both parties afterwards aj^ree that 
the debt was not due, in that case the profit which the claimant may 
in the mean time have acquired by possession of the money is lawful to 
him ; because the baseness, in this instance, is occasioned by invalidity of 
risht; for this reason, that the debt ha<l been owin«]j in consequence of 
the demand of the claimant, and the defendant’s acknowledgement of it; 
and it afterwards appears that tliis debt is ?iot the right of the claimant, 
but of the other, (namely, the defendant:) still, however, the thousand 
dirms which the claimant took in satisfaction lor his demand have become 
Lis property, as the satisfaction lor a claim becomes the property of the 
claimant, although it be under an invalid right; — and as the baseness, in 
this instance, is occasioned by the mere invalidity of right of property, 
and not by the absolute non-existejice of that right, it consequently can- 
not operate, nor have any effect with respect to a thing of an indejinilc 
nature, such as money^ for instance, vok 2, page 460, 
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Q. 2. The rents due from certain tenants of one of 
the villages of the estate are declared receivable by the 
donee, but the rents of that village were taken col- 
lectively by all the sharers. The lands belonging to 
those tenants were not parcelled oil', nor their bounda- 
ries defined, nor was there any specification of the 
village in the deed ot gift, which merely mentioned the 
ancestrel estate generally. Under these circumstances, 
will one-fourth of the village in question legally belong 
to the donee in virtue of such deed of gift? 

R. 2. By the mere specification of certain of the 
tenants of one of the villages, without a separation of 

lands which they occupy, and a definement of boun- 
daries, and without making any division, the gilt of no 
part of the village is good ; but if there was a regular 
separation of such lands from the remainder ot‘ the es- 
tate, by means of measurement ; and the quantity oc- 
cupied by the tenants defined, the land so divided off 
must be considered an independent portion of the estate, 
and not being indefinite, the gift of such fourth part of 
the village must, on the donee’s making seizin, be held 
to be complete and binding. 
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CHAPTER V. 

PRECEDENTS OF WILLS. 

CASE I. 

Q. A perspn sues for possession of a certain estate, 
founding his claim to proprietary right on the plea, that 
the deceased owner, in her life-time, assigned over to 
and gave to him (the plaintifi) possession of her entire 
property, real and personal, with all the rights and pro- 
fits appertaining thereto, with the exception of the es- 
tate now sued for, which was excepted by reason of 
its being then under litigation ; and that she moreover 
made a nuncupative will* in his favor, formally and 
publicly nominating him her executor with power to 
realize all outstanding balances of every description 
which might be due to her, and to adjust all claims that 
might be made against her estate. Under these cir- 
cumstances, has the claimant, in virtue of the assign- 
ment and will above recited, a legal right to such pro- 
perty as may not have been in the possession of the 
deceased owner during her life-time? and what differ- 
ence does the law make between a gift and a Tumleek 
or assignment of proprietary right? and also what au- 
thorities can be cited in favor of the validity of the 
assignment and will above specified. 

R. A will signifies an assignment of property to take Definition of a 
effect after death, or as if one should say to another ^ 

** give such an article to such a person after my de- 
cease.'’ The thing so given is called a legacy, the per- 
son giving the testator, the person to whom it is gi%'en 
the legatee, and the person to whom the trust of giving 

• A nuncupative will, agreeably to the provisiona of the Moohum- 
nudan Law, is of e<iual validity to a written one. See Prin ; Wills 1. 

H 2 
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is confided is called the executor. It is essential to 
the validity of a will that the property willed away 
should exist in the possession of the testator at the 
time of his death,* otherwise the legacy will have no 
effect For instance, if a person leave bv will one-third 
the testator ’ of his flock of shccp to another, and it appear that, at 
nut being in jjjg death, lie had no animal of this descrip- 

possesbion ^ ^ ^ 

tin reof at his tion, the legacy will be void, on the principle of its 
death. being necessary that the property should exist in the 

possession of the testator at the time of his death. 
The term Tumleek is one of general import and may be 
lima. applied to a gift, whether unconditional or conditional, 
to a sale, or to a will. But the term Hibba (gift) signi- 
fies the immediate transfer of property to another 
without a consideration. Thus the difference between 
an assignment of proprietary right and gift is, that the 
one is general and the other particular. Legally 
.speaking, therefore, the plaintiff, whether in virtue of a 
will or a gift, has no right to property of which the de- 
ceased owner was not in possession.f 

CASE II. 

Q, A woman died, leaving some moveable property, 
which, on her decease, was placed under the Seal of 
the Court, in consequence of her appearing to have not 
left any heirs, A proclamation for the appearance of 

* But it is not necessary that the subject of the legacy should exist at 
the time of the execution of the will. See Prin: Wills 8. 

t Vrom the above exposition of the Law it would appear, that there if 
but little difference in the provisions regarding gifts and those regarding 
legacies. With respect to legacies, the entire relinquishment of the 
donor must take place physically, and the exigency of the law is con- 
sequently so far fulfilled. But acceptance on the part of a donee 
essential to the validity of gift; and a legacy is of course voidable at 
the pleasure of a legatee. The chief distinctions seem to be, that a 
legacy may be made, the subject of which is not in the possession of the 
testator at the time of the execution of his will, whereas a gift, under 
such cin umstanccs is null and void, and that a testator, in willing away 
])r()perty to several iudividuals, is not bound to separate and define the 
portions of each. 
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claimants having been issued, a woman came forward 
and stated that she was the daughter of tlie deceased, 
that the deceased had disposed of her in marriage, and 
that she was the lawful heir to all her property. The 
claimant moreover adduced four witnesst s, who deposed 
on oath, that the deceased had, on several occasions, in 
their presence, declared that she had adopted the 
claimant, that she had disposed of her in marriage, 
and that the claimant was her lawful heir. Under 
these circumstances, is tlie claimant entitled to succeed 
to the property of the deceased woman, or should it be 
considered as an escheat to the Public Treasury? 

R. It appears, from tin' question, that the deceased ^ person de- 

, ^ - , , . . , , . . 1 elarcd bv a 

Woman declared the claimant to b(‘ her heir in tlw^ proprietor to 
presence of four witnesses. The obvious intent hpir"”trkes as 
meaning of this declaration is> that the claimant should sole legatee, 
succeed to her proi)ert y after her death. It is impossible 
to put any other construction on these words, than that 
they imply a legacy of tiie entire property, and, though 
this is not expressed in the letter, yet regard should he 
had to the meaning of the declaration.^^ 

CASE TIL 

Q. Is it legal for a man to leave his property by will 
to four persons, being strangers? and, supposing any 
of the provisions contained in the will to he contrary 
to Law, will this circumstance invalidate the will in 
toto, or only so far as affects such illegal provision? If 
the illegal provision render the whole will illegal, will 
it acquire validity by having been acted upon and 


♦ Where there are no heirs nor creditors, the Law allows of the entire 
estate being bequeathed by will, and it is not necessary (as it is in the 
case^f gift) that the legacy should be express. On the same principle 
that a legacy may be retracted, (see Hrin: Wills 11), it may be confer- 
red, by implication. 
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acquiesced in, for the space of two or three years after 
the death of the testator? 

B. According to Law, the granting of legacies to the 
extent of one-third of the estate is admissible. The 
remaining two- thirds go to the Ireirs, who are, in this 
case, two widows and a sister, the former of whom will 
take a fourth, and the sister will take the remainder. If 
therefore any one should adduce a legal claim, the 
whole of the provisions of the will cannot stand. Pro- 
perty exceeding in amount one-third of the estate, 
cannot be taken by persons not being heirs. A part, 
therefore, of the will is contrary, and a part agreeable, 
to the Law ; but the part which is illegal does not inva- 
lidate the whole. Those persons who, after the death 
of the testator, acquiesced in the will and permitted its 
provisions to be carried into eflbct, cannot retract with- 
out having recourse to Law.* 


CASE IV. 

Q. A Moosulinaun during his life-time made a will, 
leaving his entire property to the son of his brother, 
notwithstanding the fact of his having then a wife 
living. The will was attested by the wife. Shortly 
afterwards he died childless, and after his death, his 
nephew aforesaid and his widow continued in joint 
possession of his property. On the w idow’s death her 
brother claimed her share of the property. Under these 
circumstances, is the will made by the deceased in fa- 
vour of his nephew (such nephew being one of his legal 
heirs) a valid instrument, and sufficient to defeat the 
rights of the widow’s heirs? 


• The principal point of Law in this case is, that the general validity 
of a will is not affected by its containing illegal provisions. See Prin; 
Wills 9 . 
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R. If the widow after the death of the husband con- A bequest to 
sented to the will executed by him, it must be consi- vaUd with th© 
dered in all respects good and valid ; because legacies (^** 

° press or im- 

m favour of an heir are void, only in case the other pli«d) of the 
heirs do not consent,* and in this case, although the con- 
sent does not appear to have been express, yet it was 
clearly and unequivocally implied. 

CASE V. 

Q. 1. There were two brothers, one of whom died, 
leaving three sons and a daughter. The surviving bro- 
ther subsequently made a will in favour of his nephews 
and niece (children of his deceased brother), making 
all the real and ])ersonal property, ancestrel and ac- 
quired, whether belonging to himself or to his brother, 
into seven shares, and assigning two shares to each of 
his nephews, and one share to his niece. He did not, 
however, during his life-time, parcel oil’ their respective 
portions of the properly, and put them into possession, 
but merely empowered them to realize the profits of the 
property, agreeably to the shares which he had assigned 
them respectively. Under these circumstances, is the 
will executed by the surviving brother available in Law? 

R. 1. The w ill is valid, because the testator is mas- Of 

ter of his own property, and has a right to make a lega- did not belong 
cy in favour of any one whom he chooses. As farj®^ 
therefore as regards his own properly, whether real or vor of persona 
personal, ancestrel or acquired, his legacy of it to his 
nephews and niece is allowable, but, as far as regards 
the property which appertained to his brother, the dis- 
position made by him is perfectly useless and nugatory; 
because his nephews and niece have an absolute legal 
right to inherit their father s estate, in the proportion 


* See Prin ; Wilis 3. 
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of a iJouble share to the male. The intention of a 
legacy is to create the right to property ; but the legacy 
in this instance was superfluous, in as much as the 
legatees became entitled to the property of their father 
on his fleath, in virtue of their right of inheritance. 
The disposition by wiH, however, made by the surviving 
Distinction brother of his own property, is by no means invalidated 
orpropenjf circumstance of his not having parcelled otf the 

and permis- respective portions, and put the legatees into possession 

sion to exer- 
cise proprie- during his life-time, for indefiniteness in case of a legacy 

tary right. allowable. His allowing them to realize the profits 
of the shares assigned to them respectively was merely 
an act of permission ; in other words it amounted to a 
permission to others to make use of his property, and 
this is allowable ; for, in an act of permission, indefi- 
nitencss is no objection, as it is in the case of an a]>so- 
Wherein con- lute gift. The will which he executed is suspended on 
listing. condition of his death, and, therefore, after tliat 

event, his niece is entitled to oiie-seventh pint of his 
property, she not being one of his heirs. And, after she 
has realized her seventh share, to which she is entitled 
by the legacy, the brother’s sons are entitled to share the 
remainder equally among each other in virtue of their 
right of inheritance; because they are both heirs and 
residuaries, and legacies cannot be left to heirs. The 
Authorities authorities for the above opinion are as follow : in the 
doctrfne^of A will Containing legacies which the tes- 

wiiis and le- tator was competent to bequeath and which he was not 
competent to bequeath, is valid for the former and not 
for the latter.” So also in the same authority, — If a 
person bequeath a third of his property to one man, 
and a third to another, and the heirs refuse their con- 
sent to the execution of both bequests, one-third is in 
that case divided equally between the two legatees ; for 
where the will exceeds a third of the estate, and the 
heirs refuse their consent to the execution of the whole. 
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it is then restricted to one-third, as has been already 
explained ; and as, in the present instance, the right of 
both claimants is equally good, and the third is capable 
of division, it is therefore divided equally between 
them.’* So also in the Shurhi Viqaya , — Proprietary 
right may b(' established, as well by granting a permis- 
sion to exercise proprietary right, as by making an ab- 
solute gift ; for instance, if the proprietor of a vessel , 
of water should say to a party of people who had per- for tho above 
formed purification by Tyummuniy that any one of them 
might use the water for the purpose of ablution; and 
there was a sufficiency of water for any one of them 
singly to have washed in, the purification which they 
performed by Tyummum becomes of no avail ; for when 
one of the !party purified himself by ablution with wa-- 
ter, the rest must again have recourse to the purification 
by Tyummum, because the right of ablution was esta- 
blished in each individual severally. But if the pro- 
prietor of the water had said to them, — This water is 
your property collectively, and they took possession of 
it as such, their previous purification by Tyummum is 
not rendered unavailable, because (according to the doc- 
trine of tho two disciples) in the case of an undefined 
gift, the proprietary right is vested in all the donees 
collectively, and each individual did not possess a suffi- 
cient quantity of water to enable him to perform the 
ceremony of ablution. But the more approved reason 
for this doctrine, according to Aboo Haneefa, is, that the 
water continued to be the property of the donor and 
that option w as not established ; for that where a gift 
is null, an option which is comprehended therein must 
necessarily be null also. Therefore if the whole party 
were to confer an option on one individual donee to use 
the water, and he failed to do so, the former purifica- 
tion by Tyumnmm of that [individual is rendered 
miavailable, according to the doctrine of the two dis- 
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ciples, but not according to that of Aboo Haneefa, 
because, when they themselves had not the proprietary 
right, they had no authority to confer the option.” 
The inference to be drawn from the above quotation is, 
that there is a distinction between conferring an option 
and making an absolute gift ; seizin being necessary in 
the latter case but notin the former, and that indehnite- 
ness invalidates a gift but not an option. This distinc- 
tion is obviously inferrible. The following is an extract 
from the Hidaya : If a man make a bequest in favour 
of a part of his heirs, it is not valid. It is to be 
observed, that in judging whether the legatee be an 
heir, or otherwise, regard is paid to the time of the 
testator’s death, not to the period of making the will ; 
because the efficacy of the will is established after the 
death of the testator.” In the Kifaya, a commentary 
on the Hidaya, treating of the above passage, it is 
stated, — If a person, having a son, left a legacy to his 
brother, and the son died during the life-time of his 
father, the legacy is null.”^ 

Q. 2. Supposing the words household effects'* not 
to have been inserted in the will, should this descrip- 
tion of property be comprehended in the disposition of 
the estate, although not particularly specified ? 

R. 2. The household effects should be comprehended, 
because the terms used in the wHl are possessions and 
lands, in the former of which household efl'ects are in- 
cluded ; in the same manner as the term ‘^ands” includes 
gardens, roads, &c. although those may not have been 
specifically mentioned. But the provisions of the will 
do not apply to all the children of the testator’s brother. 


♦ But a person being an heir at the time of the execution of the will, 
and becoming excluded from the inheritance previously to the testator’s 
death, can take the legacy left to him by such will. See Prin; Wills 10. 
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The daughter of the testator's brother will take a 
seventh share of the whole property, including house- 
hold eflFects and every other description of property, 
agreeably to the provisions of the will. Afterwards, 
what remains the sons of the testator’s brother will 
share among themselves equally, by reason of their 
right of inheritance as paternal kindred, for the daughter 
of the brother is not an heir, whereas the sons are heirs. 

The above is the true exposition of the Law in this 
case. Authorities: It is laid down in the Talweeh and 
other Law Tracts, — "A general term comprehends all Authority 
particulars, and this rule should be applied to all words 
of a general import for instance : whatever I pos- 
sess, and the things I possess," comprehend every spe- 
cies of property possessed by the declarer ; and so must 
the will be construed, agreeably to the passages in the 
Kifaya and Hidaya above-quoted.* 


• The meaning of the illustration relative to the doctrine of Tiyummum 
requires, perhaps, to be explained. The Canonical Law of Moobuinmud 
enjoins the use of sand or earth, where water is not procurable, for tho 
purpose of purification ; and it also enjoins that, avS soon after as may be 
practicable, ablution be performed, and if an opportunity of performing 
this be neglected, the previous purification by Tiyummum becomes 
useless. Now, in the case first put, as each of the persons who had 
performed Tiyummum had severally an opportunity of ablution, which, 
by the permission of the proprietor, each was at liberty to use, their 
previous purification by Tiyummum was rendered of no avail, there 
having been a sufficiency of water for any one of them to have used ; but 
in the case secondly put, the gift not defining the respective shares of 
each, was null ; and even admitting it to hold good, no one of the donees 
was competent to use it; the gift having vested in them all collectively, 
and there not having been a sufficiency of water for the use of the whole 
of them. 
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CHAPTER VI. 

PRECEDENTS OF MARRIAGE, DOWER, DIVORCE AND 
PARENTAGE. 

CASE I. 

Q. 1. A woman, for a pecuniary consideration, ex- 
ecutes a written agreement, that she will marry her 
daughter (aged only three months at the time of the 
agreement) to the son of another woman, and takes the 
son into her house accordingly, and educates him. 
Afterwards, the mother of the daughter departs from her 
agreement, and refuses to permit the ratification of the 
contract. Under these circumstances, has the mother 
of the son a legal right to compel the mother of the 
daughter to fulfil the contract ; or can she recover from 
her the money given in consideration of the agreement 
of matrimony ? 

R. 1. The mother of the son has only a legal right to 
the money paid by her in consideration of the marriage, 
and she will recover the whole amount so paid. Accord- 
ing to the doctrine contained in the Futaiva Kazee 
Khan , — A person solicited the daughter of another 
in marriage and sent her presents. The father of the 
daughter afterwards refused to fulfil the marriage con- 
tract. In this case it has been ruled, that whatever 
was sent as dower, or in consideration of the marriage, 
whether forlhcomiiig or not, must be restored, and that 
whatever was sent as a present must be restored if 
forthcoming, but that, if lost or destroyed, it is not 
claimable as a debt.’’ 

Q. 2. A woman solicits the daughter of another in 
marriage for a boy educated under her care, and gives, 
or sends to the house of the girl’s parents, jewels. 
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ornaments, clothes and the like. In such case, is the 
marriage contract complete and binding ; and if not, is 
she legally entitled to recover the property which he had 
given? 

R. 2. In such case the contract of marriage is not 
binding and complete, because declaration and consent 
l^y the parties are requisite to give the contract validity. 

Under the circumstances stated, the required decla- 
ration and consent do not appear to have taken place. 

But whatever was given to the parents of the girl 

. . 1.1 . . gi' i«i con- 

sohcited m marriage, or sent to their house in consi- ration 
deration of marriage, is legally recoverable. According 
to the Mokhtusur Oosliafee cited in the Fuiaa a Masoo- ^ ratniton 
mee. — A man sent to the father of a girl whom he had b 
solicited in marriage, gold, silver, clothes, or o^hcr 
property, or made him a present of some articles and 
repeated his presents (as is customary in modern times). 

A contract of marriage is not thereby executed, because 
marriage is legally contracted only by declaration and 
consent, which do not appear here to have existed.’’ 

So likewise in the Dnstoor-ool KoozauL A passage in 
the Fufawa Kazee Khan is to the following c/Tect : A 
person solicited the daughter of another in marriage, 
and sent her presents, &c. (above cited). 

CASE II. 

Q. Is it customary on occasions of mariage to enter, 
into any written agreement ; for instance, a man be- 
troths Ins son to the daughter of a dancing woman, and 
that woman, having paid a certain sum ol‘ money, takes 
a wTitten ejgag(3mcnt from the father of the intended 
bridegroom, specifying that he had received the money 
and agreeing to the marriage of her daughter with his 
son, for sucl’ pec.ralary consideration. If the person 
engaging n >twithstanding this written obliga- 
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tioo, and the fact of his having kept his intended 
daughter-in-law in his house, omit to perform the promise 
therein contained, can such obligation be considered 
equally binding as in a case of regular sale ? and would 
the Law recognize it as worthy of being enforced? 

R. Among the respectable part of the community 
written engagements are never entered into on such 
occasions. It may be customary among the inferior 
classes, but if any one, for a pecuniary consideration, 
should execute an obligation of the nature described in 
the question, it merely amounts to a promise of giving 
in marriage, and by no means amounts to an actual 
contract of marriage; and the person executing such 
obligation is at liberty to depart from the terms of it, 
and to procure the marriage of his son with any person 
whom he may think fit, but, if demanded, he must refund 
the pecuniary consideration received. The conditions 
of a contract of sale are defined and specific, but no 
one of those conditions is found to exist in a contract 
of the nature here alluded to.* 

CASE III. 

Q. A man causes a contract of matrimony to be en- 
tered into between his son and his niece, without the 
consent of her mother, and at a time when they were 
both only three years of age. But the son and the 
niece, during their childhood, imbibed the milk of the 


• In this case the contract may be said to have been a Hibha-ba Shurt^ 
eol Iwuz or gift on stipulation, which, in its effect only, resembles a 
sale, and nntil the consideration be received, the property parted with on 
one side may be held to be of the nature of a pure gift, which admits 
of resumption wheji forthcoming; or it may be held to be property 
parted with for a valuable consideration, of which, if itself not forth- 
coming, the price must be restored. In one of the cases propounded in 
the preceding question, of the gifts having been made simply as pre* 
sents, without reference to any consideration, they would be ipsumable 
if forthcoming only, under the general Law of revocation of gifts. 
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same woman. Under these circumstances is the mar* 
riage conformable to Law? 

R. It merely appears from the question^ that the son Marriage how 
and niece, at the same period, during their childhood, 
imbibed the milk of the same nurse, but their respective 
ages at the time are not specified. The Law makes a 
distinction as to the validity or invalidity of a marriage 
between parties who have imbibed the same milk, 
depending upon their respective ages at the time they 
did so. If the parties imbibed the milk of the same 
woman, on or before their attaining the age of thirty 
months or two years and a half, their subsequent inter- 
marriage will be illegal; but, if at a time subsequently 
to their attaining that age, it will be legal. So also if 
the age of one of the parties may have exceeded, and 
that of the other fallen short of, the prescribed age at 
the time of their being suckled by the same woman, 
the circumstance will be no impediment to their mar- 
riage.* 


CASE IV. 

Q. A person, with a view to avoid the disgrace of 
having fornication imputed to him, marries a pregnant 
woman before her delivery ; but the woman continues 
to remain in the house of her parents. She now comes 
forward and claims from her husband arrears of alimony 
for six years. The witnesses brought forward depose 
to the marriage having been celebrated sixteen or 
seventeen years ago, and it is also proved that the wife 
never lived with the husband, nor received maintenance 
from him. Under these circumstances, is such marriage 


• It is a general rule that any marriage which is prohibited by reason 
of consanguinity, would equally be prohibited by reason of fosterage, 
but there are two exceptions to this rule, for which see Prim Marriage, 
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valid? and has the wife a legal title to any arrears of 
alimony, claimed at a period of sixteen or seventeen 
years subsequent to the celebration of the marriage? 

R. By Law, marriage with a pregnant woman is 
permitted, but cohabitation is prohibited until after 
delivery, if the pregnancy was by any other than the 
husband. According to the Hidayay — ""A man may 
lawfully marry a woman pregnant by whoredom ; but 
he must not cohabit with her until after her delivery.’’ 
Arrears of alimony are not claimable from a husband, 
unless by stipulation or by a judicial decree. According 
to the Viqaya, — Maintenance for a past period is not 
due, unless awarded by order of the Kazee, or stipu- 
lated between the parties, in which case the payment 
heconacs obligatory.” 


CASE V. 

Q. A woman, on the occasion of her marriage, re- 
ceived, as a gift from her mother, eighty beegahs of 
land, a dwelling house and a cow house. She after- 
wards died, leaving a husband, an unmarried daughter 
and a son. Now to what proportions of the above- 
specified property will her husband and her two children 
be entitled on her death? 

R. According to Law, a woman is absolute proprietor 
of all property, real or personal, whether acquired by her 
on the occasion of her marriage or otherwise, and there- 
fore, when she dies, it will be distributed, according to 
the Law of Inheritance, into four equal shares, of which 
her husband will take one, her son two and her daugh- 
ter one share.* 


* The Moohummudan doctrine in this, as in most other points, more 
nearly resembles the Civil than the l^glish Law. One of the mo’^t 
familiar instances of confusion taking place according to the English 
Law, is the marriage of the debtor and creditor, by which, as a 
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CASE VI. 

Q. Is a married woman competent to dispose of her 
jewels, wearing apparel and other effects, by gift to a 
stranger, or does the Law require that she should previ- 
Otisly obtain the permission of her husband? 

R. A married woman is competent to dispose of her Amatrtedwo* 

own effects by gift, whether they consist of jewels or power^ 

other articles. The Law does not require the permis- 

* ^ property 

sion of the husband.* 


CASE Vll. 

Q. 1. A Moosulmaun, after having a son and daughter 
by his first wife, marries a European woman, having 
converted her to his own faith. Is such second mar- 
riage good according to Law? 

R. 1. Such marriage is good, because the woman Of the reli. 
w^as converted to the Moosulmaun religion, which per- ber of wives?' 
mits of four wives. f A man may have four wives at 

the same time.J 

Q. 2. The claim of the first wife, onaccoiintof dower, 
having been satisfied by the husband, and she having 
given an acquittance for the same, they mutually dis- 
solve the marriage. The husband, notwithstanding 
that his son and daughter by his first wife are alive, 
disposes of all his property, real ^nd personal, by gift. 


rule, the respective rights and obligations become mutually extinct, 
and do not survive upon the death of either of the parties. The 
Civil Law admitting a separation of property between husband and 
wife, the same consequence did not ensue. I^vans on Pothier, ^mber 
XIV, of Confusion or Extinguishment, 

• See Note to preceding Case, 
t See Prin; Marriage, &c. 8, 

t Whether the woman was converted or unconverted is a matter of 
no consequence as far as regards the legality of the xnavriage. See Prin: 
Marriage, 8 cg. 12. 
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in lieu of dower, to his second wife, without the know- 
ledge of his children. Is such gift valid according to 
Law? 

R. 2. Under such circumstances, * the first marriage 
being dissolved, the husband is competent to make a 
gift of the nature described in the question, and the 
gift will be complete on the second wife's taking pos- 
session, because the husband has absolute authority 
over his own property. His son and daughter would 
inherit after his death, but hot during his life-time.* 

CASE VIII. 

Q. A person, previously to contracting a marriage, 
makes a verbal agreement with his wife, conditioning 
that, after marriage, she shall be at liberty to live in the 
house of her parents. After the consummation, is he 
competent to infringe this agreement by removing her 
to any other place, or is it incumbent on him implicitly 
to fulfil its condition? 

R. According to the Moohummudan Law such an 
agreement is illegal, and therefore it is not incumbent 
on the husband to abide by it, and he has full power to 
carry his wife to his own house, provided he shall have 
paid the amount of her dower; but, in the event of his 
not having done so, she is at liberty to object until the 
amount is paid.f 


♦ In this case it should be remarked, that the fact of the first wife's 
dower having been satisfied, is expressly stated.; otherwise her children 
would have had a lieu on her husband's property to the extent of tho 
dower due to hef. 

i It is a general principle in the Moohummudan Law that any illegal 
conditions annexed to a contract, may be infringed without affecting tho 
validity of the contract itself. They are considered void ah initio , or 
rather as if they had never been made at all. See this rule recognisedl 
in Prin: Sales 16, and Prin; WiUs 9 and Piin: Claims S. 
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CASE IX. 

Q. A person, for some pecuniary consideration, exe- 
cutes a written agreement, that he will marry his 
daughter to the son of another woman. The mother 
of the son receive^ the girl into her family, and her son 
dies before the marriage was legally solemnized. Under 
these circumstances, has tlie father of the daughter the 
right of disposing of her in marriage to another person, 
or the mother of the deceased? 


E. According to Law, the mother of the deceased of a 
person, with whom the marriage of the girl was intended, the deaUi’of” 
but not solemnized, is not entitled to dispose of her in 
marriage. The father of the daughter is at liberty to 
give her in marriage to some suitable person, and if 
she be discreet and adult, she is in every respect 
authorized to enter into a marriage with a person of 
equal condition, as is admitted by all authorities. 


CASE X. 

Q. If A, having married B, should afterw ards marry 
her uterine sister C, during the life-time of E, and if 
such second marriage should be invalid according to 
Law, will the first marriage nevertheless hold good and 
will B be entitled to dower ? 

B. The marriage of A with B will stand good, not- Of marriape 
withstanding the fact of his having subsequently mar- I 
ried her uterine sister C. As C however, by reason of 

. , aiive ut the 

her aflinity, falls wuthiii the prohibited degrees of rela- time, 
tion, her marriage with A is null and void, and she is 
not entitled to dower ; but this fact does not invalidate 
the prior contract with B, and, on the death of A, his 

k2 
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wife B will be entitled to the full amount of her dower 
out of his estate.* 


CASE XI. 

Q. 1. What words and what forms are necessary to 
constitute a marriage? 


CerfmoTiififl 
requisite to 
marriage. 


R. 1. To constitute a marriage, words of proposal 
and acceptance are absolutely necessary on the part 
of the contracting i^arties; for instance the husband 
himself says, — I have married such a woman on siicli 
a dower/’ and the wife says , — '' 1 have agreed,’’ or the 
agent of the wife may say, — “ I have given such a 
woman in marriage to such a man for so mucli dower,” 
and the agent of the man may say, — “ I have consented 
on behalf of such a person.” It is likewise a condition,t 
that two men, free, sane, adult and Moosulmauns,| 
should be present at the place of the contract, in order 
to witness the proposal and acceptance, or one man 
and two woineii of the above description. The feasting, 
entertainments and other preparatory ceremonies are 
merely customary forms, which are by no means essen- 
tial to the contract. 


* Had the two sisters bceen married by the same mm at the same 
time, or had the priority ot one or the other marriage not been ascertain- 
able, they would both have been invalid. This supposes the former 
wife to be alive and the marriage not to have been dissolved. There is 
no objection in the Moohummudan Law to a man’s marr>ing the sister 
of his deceased or divorced wife. The above doctrine is contained in 
the Moheet^oosurukhsee cited in the Futawa-i-Aulumgeercc„ 

t This doctrine would at first sight appear inconsistent with that 
laid down in the case of Mirza Jaun and others (vide Precedents of 
Marriage, Note to Case xlvii.); but in reality they are perfectly recon- 
cileable. The doctrine in that case was that hearsay evidence is suffi- 
cient to prove a marriage ; but then it is presumed that the marriage was 
legally performed in the presence of witnesses, as required by the doc- 
trine in this case. The answer to the second question tends also to 
establish this point. 

t Objections as to character and relation do not apply to witnesses in 
a contract of marriage, as they do in other contracts. Prin: Marriage, &c. 6. 
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Q. 2. What description of evidence is necessary to 
establish a marriage? 

11.2. Witnesses should have ocular proof in all 

, . deuce 'vvhen 

instances, except in cases ot parentage, marriage, and admissible, 
certain other special cases, in which hearsay testimony 
is allowable,^ provided that the ^^itness has a thorough 
belief of the fact, either from its notoriety, or from 
information communicated by another, whose veracity 
he has no reason to suspect. This is according to the 
Hidaya. 

Q. 3. Can a Moosulmauii lawfully enter into the 
state of matrimony with his slave girl ? 

R. 3. The marriage of a Moosulmaun with his slave 
is useless and inoperative, because the legality of 
enjoyment is as much secured by the right of property, 
as it could be by a contract of marriage; but the prac- 
tice has nevertheless been recognized as proper in 
modem times, on a principle of caution and moral 
dread; becaiKse it is universally admitted, that she only 
is, strictly speaking, a slave who has been captured in 
an infidel country, or who is a descendant from such 

captive ; but as to slave girls, in the popular acceptation 

1 1 r V . lion ol’ Slav y- 

of the term, such as those purchased in times ol lamine ry. 

and scarcity by Moosulraauns and others, the legality 
of enjoying them is denied. It is, therefore, preferable 
to contract matrimony with such persons, for the pur- 
pose of legalizing the enjoyment of them. 

Q. 4. A Moosulmaun marries his four slave girls, 
and afterwards, during the life-time of all four of them, 
enters into matrimony with a free woman. Is such fifth 
marriage legal and valid ? 


* See Prin; Claims, &c. 14. 
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Of marriage R. 4. If it be established that a Moosulmaun did 
ivilh slaves. 

marry four women, who are, strictly speaking:, his 
slaves, his marriage with them is null and void, and his 
subsequent marriage with a free woman is not in rea- 
lity a fifth marriage, and it is a good marriage, during 
the life-time of the slaves; but if the four women are 
not strictly and legally his slaves, but merely pass as 
such according to the popular acceptation of the term, 
marriage with them is permitted by law, and a subse- 
quent marriage with a fifth woman, is a fifth marriage. 
Of dower and and consequently invalid;^" but dower is due after the 
consummation of an invalid marriage, and in such case, 
of the proper dower and the stipulated dower, that 
which amounts to the smaller sum must be paid by the 
husband. So also the parentage of the offspring of an 
invalid marriage is established in the husband. 


parentage in 
an invalid 
marriage. 


CASE XII. 

Q. An adult woman entered into a contract of mar- 
riage with an individual, by her own free will and con- 
sent, in the presence of witnesses; afterwards, her 
relations having forcibly carried her a^vay from the 
house of her husband, disposed of her in marriage to ano- 
ther individual. Both the husbands now sue for posses- 
sion of the woman. Each party has witnesses to prove, 
the one, that the marriage was duly solemnized on the 
fifth, and the other that the marriage was celebrated on 
the eighth of the month of Ramzaun of the same year, 
with them respectively. The second claimant contends 
that he married the woman after her divorce. The 
woman and her relations wish to uphold the second 
marriage. Under these circumstances, to which of the 
two claimants does the woman lawfully belong, and is 


• But, had the person alluded to in the question, married only one 
female slave, the property of another individual, he could not subse- 
quently have married a free woman. See Prin: Marriage, &c, 11. 
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it essentially necessary, to establish the fact of a mar- 
riage, that tlie person by whom the ceremony was per- 
formed should give evidence as to the fact of its solem- 
nization? and is it requisite to the validity of a marri- 
age that the woman and her guardians should approve 
of it? 

R. It is proved, by the testimony of witnesses, that 
the marriage of the first claimant took place bcj’ore that 
of the second claimant, and it is therefore entitled to 
preference by reason of such priority.'"^ The woman 
should, therefore, be delivered into the pos.u ssion of 
the first claimant, as is laid down in the ild/o/yo, — “ If 
they should specify dates to the marriage, the evidence 
of that party which specifies the prior (iato must be 
preferred.” So also in the Shurhi Viqaya , — “If two 
persons lay claim that they married a woman one after 
the other, and adduce witnesses to tlie fact of their 
respective marriages, he who was prior in point of time 
should be preferred.” The second claimant himself 
pleads, that he married the woman after slic had been a 

divorced bv ber first husband, but such second marriage 

Ju'r (!i\ orc'o, IS 

must be considered null and void, because, during the sumcK nt 
period of edit or term of probation, her contracting a nier’^nmmage 
second matrimonial engagement is illegal; and it is 
possible that, between the fifth and eighth of the same second 
month, the necessary period should have elapsed. Eut inurnaf;e du- 

. 1 r. 1 • n !• 1 T tcoitt 

if it be believed, that the first claimant really did divorce probation, 
the woman, and it be proved that, although the divorce 
was reversible, he did not return to her, or that it was 
irreversible, in that case the marriage of the first clai- 
mant also becomes null and void. If, on the contrary, 
the woman docs not prove a divorce, and the marriage 
be established by competent witnesses, she should be 


* See Prin: Claims, &c. 4, 
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returned to the first claimant. After proof of marriage, 
the approbation of herself, or of her guardians, is a 
matter of no consequence, unless on the cfround of in- 
equality or other les:al disqualification, which may have 
been decided to be a sufficient reason for the dissolution 
of a marriage contract.^ 

CASE XIII. 

Q. Musst. Hinda and Zeyd lived together as hus- 
band and wife for a period of fifty-five years, and, on 
account of such a length of time having elapsed, there 
is no person in existence who witnessed the celebration 
of the marriage, but the acknowledgment of the marri- 
age of flinda, as made by Zeyd, may be proved by 
the testimony of witnesses and by documents. Under 
these circumstances is the marriage, according to the 
Moohummudan Law, established or not? li] according 
to the circumstances above-stated, the marriage is com- 
plete and binding, in what proportion is the widow en- 
titled to inherit after the satisfaction of her claim of 
dower? 


The proved 
acknowledjj;- 
mont of the 
husband is 
sullicient to 
establish a 
marririijo, in 
delauU ot 
better cnI- 
dence. 


R. If Zeyd lived in the same house with Hinda, and 
they cohabited as husband and wife for the space of fifty- 
five years, or if Zeyd acknowledged his marriage with 
Hinda before witnesses, this acknowledgment is suffi- 
cient in Law to establish the marriage. In case Zeyd 
died childless, his widow will be entitled to inherit one- 
fourth of his estate, and in case of his leaving a child, 
one-eighth; and if no specific sum be proved to have 
been stipulated as dower, she should be allowed her 
7nuhr-misl or proper dower; the payment of dower 
being incumbent on a husband in like manner as the 


* For the Rules relative to Divorce, see Piin: Marriage, kc. 24 and 
and for those relative to the interference of Guardians, see ibid. 14, 15. 
16, 17, 18 and 19. 
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payment of his other debts. Heirs are not entitled to 
inherit the assets until the debt of dower is liquidated.^ 

CASE XIV. 

Q. Is the marriage of an infant daughter, whose 
father s uterine brother is living, valid and lawtiil, with- 
out the consent of her uncle, but witJi the consent of 
her mother, maternal grand-mother and maternal grand- 
father ? 

R. The consent of the uncle cannot be dispensed Of marriaga 
with, unless he is at a distance of three days’ journey, 

in which case the marriage is good with the consent of guurdidn. 
the relations above-spccilied.f 

CASE XV. 

Q. Supposing equality of condition in life between 
the parties, is the marriage of Asud Ali, son of Mec- 
run Khan, with Musst. Imamun, valid, without the 
consent of her uncle, Ali Moozulfer Khan? 

R. In the event of the bride being a minor and not or <hc pnter- 
adult, the contracting her iii marriage n .sts with her ox^r 
guardians. Her guardians are her paternal relations, 
according to their proximity in the order of inheritance. 

A fathers brother is among this description of relations. 

It is allowable for him to contract the infant in marri- 
age, but she, on attaining the age of majority, has the 
privilege of dissolving the contract. So long as she 


* In this case, it is true, that besides the acknowledgment of the hiis’ 
band there was evidence of continual cohabitation, but either fact, duly 
established, would be sufficient to prove the marriage, 

t Where there is no paternal guardian, the maternal guardian may 
dispose of an infant in marriage. See Prin; Marriage, &c. 19. For what 
constitutes such a distance as may be termed a three days' journej, seo 
Precedents of Gifts, Case 9, page 206. 
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may continue a minor, it behoves the person who is 
entitled to the care of her, to prohibit her from going 
to the house of her husband, except when the husband 
of the minor pays her prompt dower. The authorities 
for this doctrine are in the Buhr-oo-raijuq and Aulum- 
g'jvree , — If an infant be married, and desire to go to 
the house of her husband, without having received her 
dower, it behoves the person who had charge of her 
previously to marriage, to restrain her, until he who is en- 
titled thereto has received on her behalf, her full dower.” 

When an uncle contracts the infant daughter of his 
brother in marriage for a specified dower, and delivers 
her to her husband, before taking the full amount of her 
dower, the delivery is improper, and she may be taken 
back to her own house.” The marriage of a free adult 
and discreet damsel with a man equal in condition of 
life is good and valid, without the permission of her 
guardian ; but the guardian may object, if there be not 
equality between the parties. And if a damsel being of 
sound discretioj), though under age, contract herself in 
matrimony to an equal, and afterwards the guardian al- 
low the marriage, it will be good ; still she has an option 
on attaiiiiiig majority. If she have no guardian, the vali- 
djt) oi the contract will entirely depend on the pleasure 
of the minor when she shall have attained majority, as 
appears from the Aulumgeeree, — Kazi^e Budeeooddeen 
was interrogated respecting an infant damsel, who con- 
tracted herself in marriage with her equal, having no 
guardian, and there being no Kazee present at the place. 
He answered : it is contracted, and depends on her plea- 
sure after majority.”^ 


• But she must declare her desire of annulling the contract immedi- 
alelv on coming of age. Otherwise, if she continue to live with her 
husband for any period subsequent to her majority, her right of effecting 
the dissolution of the marriage ceases. See Prin; Marriage ^^c.from 14 
to 19. 
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CASE XV r. 

Q. Does it from the evidence in this case tliat 

Lootfoonisa was legally married to Iviibeerooddecn ? If 
so, has Lootfoonisa, after she sliall have attained the 
aye of majority, a riyht to annul the juarria^^c' ? Does 
it appear from the parties ])einy eonneeled hy fosterage, 
or any other disqualifying cause, that th(' marriaye 
should ])e considered luiil and void: and it' the marriage 
was contract'd in every respect stric tiy according to 
Law, and there should be no cause to avoid tln^ sanu', 
is it requisite that Lootfoonisa should be made oscr to 
her husband, or should tlie care and prote(‘tion of lier 
be entrusted to her relations during her minorit} f 

11. It appearvS from the evidence in this case tluit or n 
the marriage was legally contracted; but a ^\oman has 
the opti<ni of annulling the contract of marriage, on 
her attaining the age of majority. If Lootfooiusa has 
not yet attained the age of majority, that is to say, if 
tlie signs of puberty have not appeanal, slu' may, on Inr 
attaining tliat ag(', annul the marri.ige.*^' Ibii if liavijig 
attained the age <h' majorily she reiiiain and do 

not immediately have recourse to judic ial ])ior('ss, ibr 
anmdling the contract, slie will be left >\itlioul option, 
and the marriage cannot subsequently be amialU'd by 
her. If it be proved that the ])iuli<‘s are co^m•c^'d by ot ro.in.) 
the tie of fosterage, the marriage is null and \o!d; but 
the fact is not sufficiently proved in this cas<'. (ilc re 
fcdlows a recapitulation of the evidence* against tite 
plea of fosterage.) Suj>posing Lootfoonisa not to have j 
attained the age of majority, her mother is ecditled to Okm- i.ij . 

* A girl, liowevor, who h:i'^ heon married duriauc her iniiiwiifv I.y her 
father or bv her p^lernal jiraiul-iather, is not at liberty t(» ijMjoJ tiie con- 
tract on cominp; of age. She is onh coin}»elcnt to <lo so, uli'oi the mar- 
riag;e may havejbeen contracted b} lif rsidf, or liy some distant guar<lian 
on ""her behalf; that is b\ any other than the latlicr or grand4atlier. 

See Prin; Marriage lb. 
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the charge of her, and she is at liberty to prevent the 
husband from removing her daughter to his house, until 
he shall have paid so much ol the dower as may have 
been stipulated to be paid promptly. 

CASE XVII. 

Q. If a girl, of eleven years of age, enter into a con- 
tract of marriage, of her own free will and choice, 
without the consent and approbation of her mother or 
other guardians, is such marriage available in Law or 
not? 

rircumstan- T^hc answcr to the cpiestion entirely depends on 

ces under girl’s being adult or otherwise. If a 

ty ceases. girl exhibit certain signs of womanhood at the age oi 
nine, ten, eleven, or up to fourteen years old, she is, in 
the language of the Law, denominated baligha hUiilamut 
or adult by puberty. Should she exhibit none of those 
signs up to her fourteenth year, yet, on her attaining 
the age of fifteen years, she will be deemed an adult, 
and in the language of the Law will be termed baligha 
bissin or adult by majority. Under these circumstances 
if the girl alluded to in the question, being eleven years 
An adult girl of age, should have shown signs of womanhood, she 
technically denominated baligha bilulamut, and 
v^ithout con- will be at liberty to contract marriage with a person 
dlans. either her equal or inferior in condition, without the con- 
sent of her mother or other guardian. Such marriage 
is available in Law ; in other words the contract does 
not infringe any positive legal rule. The mother or 
other guardian is not authorized to prevent the match, 
il she enter into a contract of marriage with a person 
But if inferior equal ill point of Condition; but, if he be her inferior, 
rp have a right to come forward and cause it to be 
set aside. In case of any doubt existing as to whether 
a girl has exhibited certain signs of womanhood, she 
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should be questioned as to the fact; and if she reply Evidence of 
in the affirmative, she should be treated as an adult, 
otherwise as a minor; and, if the fact cannot be ascer- 
tained from her declaration, she should be considered 
as not having passed the age of minority, and in both 
the last mentioned cases, if, without the consent and 
approbation of her mother or other guardian, she should 
have contracted matrimony, either with her equal or 
her inferior, the marriage is good in Law; in other a tamer s nmr. 
words, the contract does not infringe any positive legal m 

rule: but her mother or other guardian has, at any time,* equal or 
a right to come forward and to cause the marriage to 
be set aside. 


CASE XVIIl. 

Q. 1. A girl having attained the age of twelve, of 
thirteen, or of fourteen years, asserts that she has 
arrived at the age of puberty. Is such assertion to be 
credited or otherwise? 


R. 1. An assertion either by a male or a female of Assertion of 

. , pu!K;»ty Axlicij 

their having attained the age of puberty, alter tliey are admissible, 
twelve, or thirteen, or fourteen years old, should be 
credited and received as conclusive, according to the 
Viqayay — ‘‘If they arc adolescent and shall asst^rt their 
puberty, they must be believed and treated as persons 
who have arrived at the period of puberty.” 

Q. 2. If the mother of such a girl as that described 
in the preceding question, should claim the charge or 
custody of her, is such claim admissible ? 


* That is at any time before the birth of a child. After she has borne 
a child to her husband the Law will not permit of any interference on the 
part of the guardians, to set aside the contract. Such is the doctrine 
•ontained in the Ki/aya, See Prin : Marriage, &c. 14, 15, 16, and 17. 
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R. 2. Tlie mother has no right to the charge or 
custody of her daughter under these circumstances; 
because the mother and grand -mother arc entitled to 
the custody of the daughter, only until the period of 
puberty, according to the Viqaija ^ — ‘‘ The mother and 
the grand-mother have power over the daughter until 
she menstruates/' 

Q. 3. Is such a girl as that described in the preceding 
question, at liberty to dispose of herself in inartiage 
^vithoul the consent of the mother; she having lived 
apart from her mother from the time of her childhood ? 

E. 3. The inarriaee of a girl arrived at puberty, de- 
pends entireiy on her own inclination. She is not 
dependant on t!ic will of the guardian who has the 
greatest power, much less on that of the mother; accor- 
ding to the y}(iat/(f , — ‘‘The marriage of a free woman 
pf)ssessiiig mature judirmcnt, is valid without the con- 
s<nit oi‘ a guardian, although contracted with one not 
equal in point of condition.^ 

Q. 4. To what period does the Law allow a mother 
to retain any jnuver over her daugliter, and on what 
particular occasions docs it admit the exercise of the 


* This doctrine, lunAever, maintaining; the validity of a marriage, is 
not to Im understood as ahsolnUdy precluding all light of interference 
on i!h> juiit of th'‘ guardians undor any lirrumsiances ; on the contrary 
they are expressly authorized to inh’rlere in the case of a marriage cori- 
tta(ted h) mo h a u<mian AAith a peison not h(*ing her equal in condition 
of life. See the Lvnv as laid down in the case of AJi Moozuffer Khan 
versus Wulee Khan and others, page 2(>4, Case l.i. 

Tiie (iistiiu tion Indween the case of a female who has attained the 
age of puberty contracting marriage, and one avIio has not attained that 
age, is, that in the former case the marriage is valid, but voidable by the 
guardians wheie inequality appears, and tliat in the latter case the con- 
tract is void ab initio if entered into witliout the consent of the guardians; 
but such consent may be implied as well as express. 
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power? How long does the right of custody continue, 
and can the mother retain it over a daughter who 
asserts that she has attained the age of puberty? 

R. 4. The power of a mother over her infant daurfiter , 

” ^guardianship 

merely extends to the exercise of her right of custody, wherein con- 
and the right of custody continues 1‘rom the time 
giving milk to the time of menstruation.* 

CASE XIX. 

Q. ]. A person died, leaving a wife, and a son by that 
wife, and a son by a slave girl to whom he was not 
married, who w as the slave ol‘ another jierson, and who 
had been ])ef<»re married to the slave of a third per- 
son. After his death, the son by his wife took posses- 
sion of all the j)roperly, and he also dying, his mother 
sueceed(‘d to a part of the estate, the rest being taken 
by the son of the slave girl above-mentioned. Under 
these eireumstances, has the last named person a right 
to succeed to any part of the inheritance; and if so, to 
what proportions are he and the widow of the original 
proprietor respectively entitled? 

R. 1. According to Law, the son of the person by the 
slave girl, to whom \ui was not married, who was the 
slave of another person, and who had been before 
married to the slave of a third person, cannot be consi 
dered as the legitimate issue of that person; nor is ho 
entitled to inherit any part of the property. His having 
taken any portion of the estate is illegal. The entire 
property belongs of right to the married woman and her 


* The reply to this question supposes that there are paternal relations; 
but where they do not exist, the power of giving away her daughter in 
marriage is vested in the mother. 
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Three des- 
criptions of 
cuiisorU. 


issue by the deceased. Authorities, — “To establish the 
parentage af a child begotten on any woman, it must be 
proved that she is the consort^ of the imputed father.” 
It is laid down in the Shurhi Viqaya in the chapter 
treating of post obit manumission and of claim of pa- 
rentage that, there are three descriptions of consorts ; 
inferior, secondary, and principal. The inferior consort 
is a female slave, the parentage of whose offspring is 
not established in her master, until he claim it; but, 
when the master claims the parentage, the female slave 
becomes an oom-i-wulud, which is the secondary descrip- 
tion of consort, the parentage of whose offspring is 
established in the master without his making claim, but 
wliose offspring may nevertheless be disclaimed by the 
simple denial of parentage on the part of the master. 
The principal consort is the married woman, the paren- 
of whose offspring is established without any claim 

llipir offspring 

how severally on the part of the husband, and whose offspring cannot 
estabhsheU. disclaimed by his simple denial of parentage, nor 
without recourse to imprecation.” The woman described 
in the question does not come under any one of the 
three descriptions above-enumerated, and consequently 
the deceased cannot be considered as the parent of her 
offspring; but they should be accounted the children of 
the slave to whom she was espoused. The widow is 
entitled to an eighth, and the son, as residuary, to the 
remainder, as is laid down in the Sirajya, — “ An eighth 
with children or sons’ children in any degree of descent.” 
“The offspring of the deceased are his sons first, then 
their sons in how low a degree soever.” 


* I have used the terra consort as appearing to me the most appropri- 
ate English term by which the word firash can be rendered. Meninski 
translates it, — “ Lvetus grabbaton et jter metaphor mulier conjmx. The 
term “ concubine"' is too ignominious in its ordinary acceptation, though, 
perhaps, taken in its strict sense, the translation would be more accurate. 
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Q. 2. Supposing the slave girl above-mentioned to 
have been the property of the imputed father, though 
before married to the slave of another person, will this 
fact make any alteration in the case? 

R. 2. The fact stated does not make any alteraii on The master of 
in the case. The child in question will still be consi- 

dered the son of the man to whom the slnvc girl was 

. ^ considered 

espoused. It is stated at the end of the fourth chapter ii»e parent of 

of the Foosool-i Imadeeya, lliat ‘‘ the parentage of chil - 

dren of a female slave is established in the husband ol ^n daimthcm. 

such slave, and not in her master, even though her 

master should claim them and the reason is that tlie 

inferior consort cannot be put in competition with the 

principal one. 


CASE XX. 

Q. Two persons contract matrimony with each other, 
at a period when the bridegroom was only ten years 
old, and the age of the bride did not exceed eight or 
nine years. On the occasion of the celebration of the 
marriage, the bridegroom, in the presence of witnesses, 
orally made a settlement on his wife of several thou- 
sand rupees, which he engaged to pay her. Some time 
after the marriage, the husband and wife disagreed, and 
the latter retiring to the house of her father, some 
years after brought an action against the former, on the 
plea of his having divorced her. Under these circum- 
stances is the sum which the defendant acknowledged 
ore tenus in his minority,to be due on account of dower, 
recoverable from him or not? 

R. Under the circumstances stated, the sum which Dower ii 
the defendant, during his minority, acknowledged to be 

due on account of dower, is not recoverable from him ; 

^ recover 

because the acknowledgment of a minor is not legally able. 
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bindin< 3 :, unless the marriage of tlie minor was colt- 
tract ed with the consent of his guardian, and unless 
the sum agreed upon as dower, was lixed conformably 
to his directions: in which case, if complete retirement 
took place after puberty, the whole amount specitied as 
dower is claimable, otherwise the husband is compella- 
ble to pay half the iimount only. Divorce by a minor 
has no legal operation, as is laid down in the Hidaya, 
The divorce of every husband is effective, if be Ix’ of 
sound understanding and mature cage, but that of a boy 
or a lunatic, or one talking in his sleep is not eireetiYe, 
because the })ropbet has said, — Every divorce is law- 
ful excepting that of a boy, or a lunatic, or of one talking 
in his sleep." A question w^as put to Cazee Budev-oo- 
deen respecting a girl under age, who had contracted 
herself in marriage, having no guardian and there be- 
ing no judicial authority at the place. He replied that 
the contract was suspensive, and would bec ome valid 
by her consent, after her attaining the age of ])iiberty. 
8iich also is the doctrine contained in the Buhr-oc^ 
rayiq. 


Q. A person, being on his death-bed, but in the full 
enjoyment of his senses, acknowledged that he was 
indebted to his wife in a certain sum. IJc executed 
an obligation to that cflcct, reciting that the deed of 
dower, specifying the amount that was stipulated, had 
been lost, and he moreover executed a deed of gift in 
favour of his wife, making over to her his entire pro- 
perty, in lieu of the dower claimable ])y her. Three or 
four days afterwards, he died of the sickness with which 
he w as afflicted. Under these circumstance s, are the 
obligation and deed of gift above-alluded to good and 
valid according to Law' or otherwise? 
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R. According to Law, the acknowledgment of a man, A death-bed 
on his death-bed, in favour of heirs, is null and void ; dower 
and a wife is an heir. But, should a man, in his last " 
sickness, acknowledge a debt to be due to his wife on 
account of dower, the acknowledgment will be good to 
such extent of the property as amounts to her proper 
dower, or such as it has been customary for her equals 
in condition to receive, but to no more. A gift, on a 
death-bed, without delivery, is totally null and void. 

CASE XXll. 

Q. A woman claims from her deceased husband’s 
estate the sum of one lack and twenty-live thousand 
rupees, alleging that to be her proper dower and the 
amount usually settled on her female relations. 'Fwo 
witnesses to the marriage, adduced by her, state that 
twenty-live thousand rupees and two gold mohurs was 
the sum fixed as dower. Under these circumstances, is 
the widow entitled to receive, in satisfaction of dower, 
the amount stated by the witnesses as due, or that 
which she alleges to be her proper dowser? 

R. It appears, that the claimant states her proper 
dower at one lack and twenty-live thousand rui)ecs, but 

. pirssfy lixeci, 

two of the witnesses, who wxre eminoyed as agents in there ia no 
conducting the negotiation of the marriage, and who 
were invested by both parties with full powers, declare 
that the sum of twenty-five thousand rupees and two gold 
mohurs was fixed as dower. Consequently her claim, 
supposing the witnesses to be unexceptionable, is good 
for that sum, and no more. The sum to which she is 
entitled, as stated above, is termed in the language of 
the Law expi’ess dow er, while that which she claims as 
her proper dower is 'termed unknown ; and it is fre- 
quently found difficult to ascertain its amount with any 
degree of precision. 

M 2 
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CASE XXIIL 

Q. 1. A Moosulmaun dies, leaving moveable pro- 
perty in the hands of his widow. Now his creditors 
desire to realize their debts out of his estate, and his 
widow, in opposition to them, sets up a claim of dower. 
Under these circumstances, supposing the pro])erty left 
to be insufficient to liquidate all the debts and the claim 
of dower, what is to be done? Is the claim of dowser 
to be considered preferable to the claims of other cre- 
ditors, or should they be considered to be on an equa- 
lity, and a pro raid distribution made among all the 
claimants, or in what mode ? 


No distinction R. 1. Tbc claim of the widow for dow er, payable 
lui^Tof deceased husband’s estate, is just, and Hie 

dower and of gf other creditors, for the pavment of their 

otlicr debtd. . , . " ^ , 

debts out of the estate, are also just. Under tlu se 
-circumstances, after tlic ascertaiinnent of the amount 
of the dower and of the sum due to the creditors of the 
deceased, the wdiole property, moveable and immove- 
able, must be collected, and it must be examined, with 
a view to find out whether or not it is S!iffi< lent to 
satisfy all the claims. If so, it must be appropriated 
in that manner, and if not, each person must gtl a pro- 
portional share. The Luav makes no distinction be- 
tween a claim of dower and other debts. No preibrence 
is given to one description of claim over anotiier, and 
a pro raid distribution must Ijc made with respect 
to all. 


Q. 2. According to the Mooluimmudan Lawv how^ is 
the right to dower and its amount established ; and 
under what circumstances is it claimable and payable ? 


Dower prove- It. o. A claim of doAver IS established by the same 

ablelike other j i j- . i i 

cidnM, means as other claims, and, when disputed, the proof 
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consists in evidence. A decision sliordd ho passed in 
I’avor of the part}^ ^vho adduces evidence ol' ri^’ht. If 
both the parties, or neither of th^in, adduce evidence, 
the proper dower must be paid, that is to say, a dower 
must be paid equal to the amount received by the pa- 
ternal aunt or sister of the wife.'^- The dower becomes when duo. 
due on the consummation of lire marriage, or the death 
of either of tiie parlies, or on divorce. Should the wife 
not claim the ])aynieiit of it, during’ the life-time of her 
husband, it must be paid to her out of the property left 
by him on Ills decease, i 

CAST. XX rv. 

Q. Is the debt claimed by the defendani legally 
proved, and, if so, tlie whole of the property, veal and 
personal, of lier deceased husband being absorbed iu 
sue!^ debt, is it to belong of right to his wido\N, or is it 
to be (!'S tribute cl among the heirs generally? 

n. Tt has been proved, by the testimony of three Distinriion 
competent \\itnesses, that the dr bl due to the deti ndaiit 
from lier dis eased liushaud on account ot‘ dower, 

(•ns(*s (>t 

amounted to ten thoiisand gold mohurs and tnc nty-live dov^or. 
thousand ru}>ees, and a did^t legally }>rov(‘d cannot be 
satistied but by eompromisi' or liquidation. S(t long as 
the debtor Ih cs be is res])onsibl(‘ in person, and, on his 
death, his pro})erty is answerable; but there is this 
distinction between money and oth(*r propi rly in cases 
of dower, namcJyg tliat tlie widow is at liberty to take 
the former description of pro])erty, over wliich she has 
absolute power; but as to tlie other property, she is en- 
titled to a lien on it, as security for the debt, anrl it 
does not become her property absolutely^, without the 
consent of the heirs or a judicial decree. Where the 


* See Prin : Claims, &.c. 30 and Note, i Prin : Marria 5 e, &:c. 20. 
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debt is larjre and the estate small, the former neces- 
sarily absorbs the latter, in spite of any objection urged 
by the heirs, who, until they pay the debt, have no legal 
claim against the creditor in possession to deliver up 
the estate. 


CASE XXV. 

Q. If there be no deed of dower, and the amount 
thereof cannot be established by witnesses, how much 
dower will the wife be entitled to receive from her 
husband? 

R. She will be entitled to receive her proper* dower, 
and if tliis be not ascertainable, she is by Law e'ltitled 
to receive ten dirms. 


CASE XXVI. 

Q. A husband assigns over to his wife, by deed, all 
his pro])crt3% moveable and immoveable, in satisfaction 
of her dower ; but the wife does not take possession of 
the property. Under these circumstances, is the own- 
ership of the husband entirely divested, or not? 

R. Under the circumstances above stated, all the 
property specified in the deed becomes liable for the 
satisfaction of the wife’s dower, whose right thereto is 
completely established, and the ownersliip of the hus- 
band is entirely divested. In this case, seizin is not 
a reipiisitc condition. Any valuable commodity may be 
assigned in satisfaction of dower, provided it admit of 
identification.f 


* The mukr misl, at it strictly siffnifies, is the average amount received 
by female.s of the same family, as their dower. The minimum exigible as 
dower is ten dirms. 

+ 'J'he reason of this opinion is, that an assignment in satisfaction of 
dower, or in lieu thereof, is not an absolute gift, in which case seizin 
would be necessary, but rather resembles a sale or au exchange, being a 
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CASE XXVII. 

Q. A widow, duriug: the life-time of her husband, re- 
mitted to him the debt due to her on account of dower, 

(whether such remission he per se lep^al or ille<j:al) is it 
rendered illegal by her having executed a deed, specify- 
ing the remission, contrary to the usage of the country? 

R. The remission of dower on the part of a wife is Of rpmission 
legally correct. It amounts only to making a debtor 

the proprietor of the debt due from him. The remission 
therefore being authorized, the deed in which it is spe- 
cified must be legal, whether contrary or conformable 
to the usage of the country; for usage, legally speaking, 
is always inoperative in opposition to that which is 
sanctioned by Law. The remission however will not be 
established merely by the legality of the deed, but 
evidence must be taken as to the fact of the remission; 
for a deed is available as evidence, but is not conclusive 
as to proof. 


CASE XXVIII. 

Q. Supposing a childless woman to remit to her hus- 
band her claim of' dower, to what proportion of his 
estate will slie be entitled on his decease, the other 
claimants being a sister and a paternal uncle? 

R. After the liquidation of the debts of the deceased, RemisRion of 

- , o 1 • • 1 • 1 dower does 

and the performance of other requisite duties antecedent not affect the 
to the adjustment of the claims of inheritance, the 
estate will be made into four parts, of which the widow 
will take one as her legal share or a fourth ; the uncle 
one, and the sister the remaining two. The remission 


j^ift for consideration. It is, in other words, a commutation of money 
for goods, in which case (See Prin : Sale 12 ) it is lawful to stipulate for 
a future period of delivery ; consequently immediate seizin cannot be 
requisite to the validity of the contract. 
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by the wife of her claim to dower does not by any 
means alTect her right to the share of the inheritance to 
which she is entitled by Law. 

CASE XXIX. 

Q. 1 . Is the Slim of money stated to be due to the 
wife in the deed of dower (in which there was no men- 
tion made os to wlicther the payment should hrt prompt 
or deferred) claimable l>y the wife during the life-time 
of her husband ? and supposing the wife to have died 
childless before her husband, not ha\ing made any 
claim of dower during her coverture, which lasted for a 
very considerable length of time, is her brother’s son 
entitled, in riglit of inheritance, to claim it from the hus- 
band, or, after his death, from his representatives? and 
supposing him to have a just claim on the estate on 
that account, what portion of the dower should devolve 
on him in right of inheritance. 


Of a deed of 
dov> or not 
FpfClf} 
whetlier llio 
payment shall 
be prompt or 
deferred. 


il. 1. The sum specified in the deed of dowser (pre- 
suming it to be genuine) was due, in the life-time of 
the wile, and during her coverture ; that is to say she 
was at liberty to claim it from her husband. If she 
omitted to claim it and died childless before her hus- 
band, without having compromised or resigned her right 
to dower, her brother's son is legally empowered, as 
heir, to claim it from her husband or his representatives ; 
but half of the dow er lapses to her husband in right of 
inheritance, and the other half l)olongs to the brother’s 
son of th(‘ w ife, supi)osing her to have left no other 
legal sharers or residuaries.^ 


This is one of lhe''ft'\v cases in the code of Moohuinmudan Law in 
which there is so much uncertainty, from the conflicting opinions of 
equally respectable authorities, that it is difficult to ascertain to which 
the greater preference should be assigned. There may be a stipulation 
for jrrompt payment of dower, or for deferred payment, or there may be 
no mention whether it is to be deferred or prompt. In the first case and 
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Q. 2. It appears that the husband and Avifc mutually 
executed U will in favour of each other, to the etlect that 
they should be reciprocal heirs, and that, whichever of 
them died first, the estate of the survivor should not be 
subjected to any charge on account of the deceased. 

Now supposing the dower to have Ixhmi diu' from the 
husband up to the date of the execution of the will, 
and that the wife did not in any other manner resign 
or compromise her right, is sinh nil! sutlicient to bar 
all claims against the estatr' of the husband on account 
of dower ? 

R. 2. The claim on account of dower cannot be ex- Dowfr not 

1 , , . 1 • 1 I 1 I 1 1 -I- 

tinguislied by the will which the husband and wile |,y 
mutually executed in favor of each otlu'r. The 
band cannot in any manner be exonerated from the witv m enor 
debt of dower, except by its liquidation or by its btdng 
expressly given up by the wife, and the sum due on that 


the last tlu* ])r('Vril(ait chxtiine appears to b<! that the whole should be 
paid proui])tly- 'Ibis the (-p.iuou ol the eom])iIer of the Hiduya and 
tjf the Fiilaira-i U((ininaili(\ and they asM'.ui as a reason lhal marriage 
is like all other eoritracfs, iti \vhi( h, if it be not c'xpressly sli{)ulated that 
the p.'nnient of th(‘ consideration shill !>• diferred, it must be paid 
immediately us a matter of eonrse ; and lliat dower is the eon>iderution 
of inari:a;.’,e. 'J’lie author ot tlni S/nulu \ oj n/a and of llie i'ulau'n-i 
AulutPi'i'cru/’ (citin<f Hazee Khan as anlhoiifc ) on tlu* other hand, main- 
t iui il. it where no menliun lia-> lieen maite id’ the ^uTiod ol* payment 
ill Cises (( dower, such ]>ortion sliouhl lie withheld as it may have 
beeiw u'-loiiiarv to withhold until a (uture peinwl. )'*jnment, according:; 
to tl’.e more received doctiine, may be deUiieil to a future peiiod, 
not ascertai.n d, piovided it admit ol bi im^ ledueed to a eertainly. 
I'or instance it js allowable to postpone the ])eiiod of the pavrumit of 
dower till the death of the husliand oi <li\orce. 'l'hi« doi trine is held 
in the Vutniva-l Aidmnm'crcc and llie Mooha t OofiurnUiset’ is eiti'd as the 
authority. Other authontii's how e\ er seem to obje< t to precedent con- 
uitioos admitting ol a e,reat de^n'e t;f unci rtauity as to their orrurrenre, 
or as to the period ol their oceuri* nee. As ilow'ei is claimable w ithout 
condition on death or divorce, it is needless to aruue with rejereime to 
those conditions. Uut it is reasonable and consonant to the spirit of 
laws in ;;cnfral,to admit the valulitv ol suspendiiej: iiayrnent until the 
husband’s deatli, — “The condition must bear relereiicc to an event 
whicli may or may not happen. It it relate to a matter whiih eertainly 
will happen it is not properly a condition, but is equivalent to a term of 
payment. 'J’lius a bill of exchari;;e on the divith of a person named is 
valid, beinj; pay abb* on that event as at a term .” — CoUhrookc on Ike 
interpretation and Ejlject of Conditional Ohlh^ationsj Chap, IV, ^ 201. 
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account is claimable from him during his life-time, and 
from his estate after his death. 

CASE XXX. 

Q. A husband executes a deed of dower in favor of 
his wife, settling upon her ten thousand gold mohurs 
and fifty thousand rupees; and specifying that the 
payment of a part should be prompt, and that the 
payment of the remainder should be deferred. The 
amount payable promptly is not defined. Under these 
circumstances, according to Law and the usage of the 
country, how much of the stipulated dower sliould be 
paid promptly and hoAV much deferred until after the 
death of the husband? 

Of dower, R. As <he deed stipulates a specified amount of 
pajabie^^^^ dower, there is not such a degree of uncertainty as 

entirely to invalidate the claim ; but it is stated that a 

being defined. 

part is to be paid promptly, which leaves the amount 
of the remainder, to be paid at a deferred period, 
uncertain. According to Law, in such a state of 
uncertainty, recourse must be had to local usage. This 
marriage appears to have been contracted at Moorshe- 
dahad. The practice therefore whicli obtains with 
respect to deeds of dower at that and the adjacent 
places should be followed. In general it is stipulated 
that the payment of one-third shall be made promptly 
and that of the other two-thirds deferred ; and it is also 
usual to stipulate that the payment of oue-half shall be 
prompt, and of the other half deferred. The adoption 
of the former practice, therefore, is, in this instance, 
allowable; but the adoption of the latter is in all 
instances more certainly equitable.* 

* The above rule however was by no means laid down as a principle 
to be adopted on all similar occasions. The usage of the country is the 
only legal rule to be observed in controversies of this description. Had 
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CASE XXXI. 

Q. 1. Has a wife a rig^ht to oppose the inclination and 
resist the authority of her husband, belore she has 
received her dower, notwithstandin*; the i)revious inter- 
change of conjugal habits, without objection on her part ? 

R. 1. If it have been stipulated that a portion of the i*avinoiit of 

(lower hejiij; 

dower is to be paid immediately, she has a right to do mi|uMi> uiih- 

so, with a view to olitain that portii>n ot ln r dower. >io 

also if no mention have been made cd tin* immediate 

payment of any y)ortion, she may do so, with a ^iew to 

obtain such a ])ortion, as may be consistent with her 

situation in life, nnl(\ss the ])ostpone!n(‘nt of the ])ayinent 

of the whoh‘ had bia n (‘\pr<^ssly stipalated ; according 

to the Munnili-ool Gluifjar, — ‘SSh(‘ is compete nt to prc'- 

clude him from the enjoyment of conjugal rights, or 

from carrying her on a journey, or removing In r from 

one house in a town to another, (although matrimonial 

intercourse may have passed betvvetm tlnin and the 

marriage may have been consummattd, williout any 

objection on her pait,) for the purjM^se of obtaining a 

portion, or the wliole, of the dower, j)rom|)t ]>aMnent of 

which was stipulated, or for the j)iirpos(‘ ol obtaining 

such a portion of it, us is usually p<iid jjromptly to her 

equals in condition, unless tin* paynn iit ol tln^ whoU* 

was expressly postponed: according to Ahoo Y(n)SiiJ\ 

“ She has a right by a favourable construction in this 
case also ; and opinions have been given according to 
this doctrine on a principle of 1‘avourable construc tion.’' 

Such also is the doctrine contained in the Doortir~i 
Mokhtar , — ‘^She is competent to preclude' him from tlic 

there b(‘en no mention wliatoer whether t!ie dower should he prompt or 
deferred, the whole must be considered to be promptly due. S(*(‘ l^rin: 

Marriage, btc. 22. This is uiKjue.slronahly the i.,aw, and the author of 
the Slinrhi admits it to be so, althoui!,li he states tliat oeeasionally, 

in modern practice, re.spect is paid to the peculiar usages of the place in 
which the cause of action may have originated. 

N 3 
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'eujoymrnt of conjugal rights ; and according to Aboo 
YoosifJ] even although the payment of the whole dower 
was expressly postponed. Opinions have been given 
according to this doctrine on a principle of favourable 
construction.’’ Therefore, before the dower that may be 
due is p.iid, the husband has no right to force and com- 
pel his wife to come to his house. ^ 

Q. 2. Is the wife, under the above circumstances, 
after her disobedience, entitled to maintenance? and is 
shc‘, before receiving the dower w^hich was stipulated to 
be paid ]>romptly, at liberty to depart and leave her 
hiu^band’s liouse? 

R. 2. She is entitled to maintenance under such cir- 
eumstaiices, notwithstanding th? fact of her having 
opposed the inclination of her husband, and she may 
depart and 1> ive her hiishand’s house, unless he pay the 
dower which w.as srijuilated to be j^romptly paid. 

Q. 3. Under the above circumstances, is the stipu- 
lated dower due from the husband, after consummation? 

R. o. It is due, as appears from the authorities abovc- 
-“It (the dower) becomes due on consumma- 
tion, or complete retirement, or the death of either 
party;” and this is the doctrine laid down in all the 
legal authorities. 


CASK XXXTI. 

Q. I . Is there any fixed period, according to the 
:a Law, beyond which a claim of debt 


* 7’ht* iot ei\ed opi.'.ioa lutwever i.'», that if it have been expressly stipu- 
bitfd tliat llio payment ol the vhole of the ^to^^er shall be deferred to a 
iwtiiu* \ einnl, the wife has iu» ri^ht to claim a part before the arrival of 
HI li peiiod, LiasiiuRh her ne^hl was voluntarily surrendered by herself. 
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cannot be preferred? and is a debt of dower considered 
in the same as other debts, or arc there ajiy pecu- 
liarities attending it? 

R. j. There is no fixed period beyond which j>a\nienl No linniaii 
of dower cannot be claimed, and a ciaiin of dower is 

considered in the same light as otlier claims, whieli 

cannot lie (b'lcatccl without sat I.Nfai tioii by tlu‘ dtblor 
or reliriqnishno'nl by the ( ri'ditor; as is laid down in 
llie \ debt ot' dovu'r is vii'wctl in tin' same 

ligiit a:: any otii r debt ^^hi('h has been (ontrai ((‘d !»\ a 
strap* :cT, and the chii.a of jKi\meot t anno! Ix' defeati'd 
until th(^ (!c I>tor ]i(juid<ite it, or thi' creditor ri lin(pii.>h 
his till a. ’ So cd.M) in tlu' Foosaol-i Imddvrfjit, “ Pay- 
ment of a wile’s dowcM* is incundient on tin* imsband, in 
like inarnicr as the pavnumt of his other (hdits, and, 
until satisldcfiun is i . ::ie, the estate cannot be disUi- 
bn ed among liis heirs.” 

Q, 2 . If a wi(l(c,N did not dimiand her dower, \ 
was stipulated to be paid pronijitly, during tin; life-time 
oi’ lier hasiiaud, and he did not liquidate any j>.ir( of if, 
is the period of limitation fsup]M»sinir tluMi* to be anv) 
to be reckoned trom tlie dale of tlie luarriagig or from 
the dati* of the husband's deatii? 

K. 2 . Tc.cre is no period of limitation ti\e(I lor ]);•(- n,,.,,, 

ferring a ciaiin to dower, or ot!u r <h iit.-. Tla* at lem n{ 
thercfoia' i.s nci'dh'ss to ti\ a jieriod (*>r the ( laihMdhi.j,ui.c< 
(lower to lie preferred, even tiiougii il was ijiula (cd to 
be paid pronijiMy; but it became due from tlu‘ dale ol' 
the marriage, and if tin- iiusliand, during iii> liie-fitm', 
did not disc harge’ that jiarl stirmlaled to bf ^laid jiroinpt- 
ly, it, as vo ll as the part the payment (»f wiiidiwas 
defcrrisl, .diould be realised I'rom tin r state. 
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Q. 3. If it was agreed that one-third of the dower 
should he paid promptly, and the remaining two-thirds 
deferred, and the wife, during the life-time of her hus- 
])dnd, did not demand payment of the prompt dower, 
and the husband did not liquidate any part of it, al- 
though he, after th{‘ eoinsummation of the marriage, 
was living for ihirty-four years; under these circum- 
stances, according to (he Moohummud<ui Law, is there 
any distinction between the prompt and deferred 
dow(T ? 

R. 3. Under the circuimstances stated, according to 
tlie M(»ohuinimidini La>v, the re is no distinction be- 
tween (h(' j)roinpt and ded'ern^d dower, that is to say, 
th(‘ Avidow lias a lien ibr both descriptions of dower on 
lier husband's estate. 

Q. 4. It (lie liu.sbaiid, in his life-time, gaAX^ any thing 
to his Mite bcvoiid the necessaries ot' food and clothing-, 
should such pn'sents be deducted from the debt of 
dower or not? And is it incumbent on the heirs of the 
husband to satisfy the >\idoA\ ol the accuracy of their 
accounts ? 

R. 4. If the husband gave either money or etfects to 
his wife beyond the necessaries of life, in consideration 
of her dower, vsuch presents should be deducted from 
the debt of dower, and in this case it is incumbent on 
the heirs to satisfy the widow ol the accuracy of their 
accounts; but if he ga\e them grafis, it is a voluntary 
donation, of which no account need be taken, as is 
laid dow n ill the Hidaya , — “ If a husband were to send 
any thing to his'wife, and she were to denominate it a 
present, while he asserts that he has given it in part 
payment of h(*r dower, in this case the declaration of 
the husband must be credited/’ 
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Q. 5. Supposing that no claim of dower can be pre- 
ferred, either by reason of the omission to j)refer it 
within the stipulated period, or by reason of its having 
been discharged by the husband during his life-time, is 
the widow nevertheless competent to obtain her legal 
share of inheritance together with the other heirs of 
her husband? If so, what portion will she oI)tain as her 
legal share? 


R. 5. By the first n'a.son assigned, tiu' ciaiiii oi dou er ( ijuniot 
cannot In* deleated, iK'caust' tliere is no h\(‘d jM riod of 
limitation to a claim <»r dower: nor < an vln* hnvgth of 

t'VldciK'C, 

tim(‘ i‘laj)S('d sima* thi' marriage' have* (hat e llect, rnso- 
much tliat even we're* it, tor s.ich re ason, ele*e lare el te> be* 
forfeited by judicial autlnnity, sue h eU*e ree* wenjld be* 
null anel voiel, as is laid de>wn in the* Foosool i Ima 
devf/(t,—'" If a Kazev annul the* e lajm e>t elowe r em any 
othi'f grounei but that e)f e*v ielenea* te) he'i* having re - 
ceived il, or lH*r e>wn aekjiou le*elgme‘nf fo th.it e'fl’e'cf, 
relying e)n the* vulgar doctrine, that length of time since* 
a marriage was contracted atforels pre*smn|)tion that tin* 
dowe*r was cithe r licjuidateal e>r re'lincpiishcd, such e>rde*r 
is null and v()id.'’ So alse> it is laiil dowit in the* 

Ashhah-o Xuzenjir. But if the*e laim <d dowe r be* re*- Aftrr HntiHfnr- 
jeeted by reason e>f its having be e*?! liepiidated eluring ig 

the life-time* e>f the husband, the* wielovv is new e‘rthe le*ss, ‘ 'jotlrd lo he* 

’ ‘ ag 

after the*, death of the husbanel, ceernpetent to inherit one* <.i the 
her legal share together with the other he*ars, evem 
should there be ciiilelren ; and if there* should be no 
child, licr share is one-fourth, as is laid down in the 
Sirqjya , — “Wives tuke* in two eases; a tburth goes 
to e)i\(‘ or more* em failure of chilelren, and son’s rhil- 
dren, liovv low soever; and an eightJi with ehildrcn or 
son's e hildren, in -any degree of descent."* 

* It ni;i\ hr a fjurstjon. hrw far lh<; rulos of hniitalion laid donn m 
section 14, re^ulaticn 3, 17'J3 and the siil»t>f,quent enactment (2 of 
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CASE XXXIII. 

Q. A woman, on the occasion of her marriag-c, had a 
certain sum of dower settled upon her. The agreement 
was duly witnessed, but no deed was executed, nor 
was the agreement reduced to writing in any sliape. 
Is such a mode of proceeding regular, and ca7i the 
woman recover at Law^ die amount stipulated for? Are 
the motiier and brother of such woman co]n]jctcnt, after 
a period of more than twelve years lias <daps{‘d since 
her death, to sue the liusband for the recover} of the 

dower? Subject to wbat limitation of time is a claim 
of this nature prcferriblc, and, after the death of the 
woman in question, in what proportion should tlic 
estate left by her be distributed among ber husband, 
her mother and her brother? 

R. The proceeding in this case is perfectly regular 
and proper, and a claim of dcwvcr, supported by wit- 
nesses, though not reduced to writing, is in all respects 
valid according to Law ? The mother and brother of 
the deceased woman are competent to pnd’er a claim 
against the husband for liall’ the dower agreed iqa.ii, 
even tliough a period ol* more tlian twelve years iniiy 


should br hold to ap^iU to a demand of dowrr. 'J'lioro can ht‘ Idtlo dnuM. 
I should .suppose, that the rules of a positi\P enaetraent supeisede the 
tent'ts (»f the Moohuinmudan I.hav; but, it the < irc umstanee ol thccaiice 
of Hotuiii lia> inu; originated IweUe y(‘ars hel le the iii.stitut uju o( tiie 
claim, ho deonn-d an insuperable bar, there ^^ou!d he ^e^> h uidovvs 
\Nho eould obtain their do\v< r, nor v\(>uld the\ he likely to saN e tlieir 
rlaitn hv proxingan intermediate at kno\N ledt;nierif tn tlie put of the 
husband; for, supposiiij; the parties to linM‘ liNod amuahlN t ;;ether, 
a demand t>f navmeiit \>ould not <mh he u:iu>u il hut hi-^rt ; ufai>le. 
I find that llie proMMons of the Scott h Law exattly eoio* ide ith (lus 
tiew of the question. — “ Jht'st riptiun does nt)t run crntni u v valfnlem 
ftfrer(> one who is barred, by some le^al im a pat , Ir* i:i pur-u- 

iriu:; for in such cast', neither iiefjliireme nor th'M'liv tit ti ton I e imputed 
to him. This rule i>, by a favorable interpretatuu;, t vtt'noed 1 > v nes. 
who, t'.r revtrentia maritally forbear to pursue at ti> ns ton j t I \i, tie m 
aiiainst their husbands, but every prestriplion uir*'^ t wl^e^ in 

faM'ur of third jiersoiis.” — Erskinv's rriiuiphs vj tfu Lau tj Sc Ah 
t' ao9. 
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have elapsed.* This circumstance doe.s not invalidate " ii'ow’s heirs 

IT* II* ^iHimher 

tlic claim. Un tlic death ot the woman her heirs were m uuy 

her husband, her niodier and her brother, and the pro- 

pcrty should (see Prin: Inh: (>4) ha\e Ix'Oii made into 

six parts (the husbsUid's share beinu one moiety and the of a iiusbami 

mother’s one-tliird), ol‘ which the husband was entitled 

to three, ihe moiher to two and the brother to the 

remaining (me as residuary. 

cast: xwiv. 

Q. A !v exeenlos a d(‘od in I’avor of his wife at 
the liiiie of liA maniage, she being at that time only 

six, or se' or nine, or, at the most, tem years old. 

Thc' he -brad dies in aboat a year and eii^Iit or ten 
months Tier the nrirriaire. Ihider those circum.stan(*es, 
has tln^ wife any right to seof'eed to the property of the 
deceased, in virtue of the deed of dower so executed? 


R. ruder these eircuinstanres, wllate^e^ was settled, Wh: 
ascertaiiusd, sjiecilied and inserted, in tlie deed of" dower, 
beromes dm* on the death oi the husband, in ronibrniifv 

llir death ot 

to siieh deed, the jtrovisions of whicli must be upheld, Ok- hn^hand, 
according to the Ilidat/a,—^' If a person specify a 
dower of ten or more (firms, and sliouhl afierwards 

V'. ilc. 

consummate his marriaire, or Ite remo\e<l by death, his 
wife, in either ease, has a claim to the whole of the 
dower specified ; because, by tin* df^eease of the hus- 
band, the marriage is rendered complete, and every 
thing becomes established and confirmed by its corn- 


* (jii •‘'lional>h may he Oif* propriety ot applying the 

rejuUtMri.s Niae U> llie prfrodini’- c we; l<» tho ca^e ol thr u/fr )ier- 
h f.)r <)bv»"u*» aod natural reasonH, jjia\ have oniittod, durinjif a 
period cl irior** tlian luehe >ear8, to adduce her rlrtim t(» dower, yet 
there C'tii hardly be any doubt of (he JeKitimary of itx application to 
Bupersede the dot iniie of the Moohunimudan I/'4W, in such an instance 
as the present, where a jteriod of iiit/re than twelve years elapsed be- 
tween the tle iih ol the w idow and the mstUuUon of the claim of dower 
on the part of her heirs. 
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pletion, and consequently is so with respect to all its 
efl'ecls.’ Jt* the husband during his life-time pay the 
debt due to his wife on account of her dower, it is well, 
otherwise it must be defrayed from the property left by 
him. Dower must be satisfied belore claims of inheri- 
tance, and the heirs have no title to any part of the 
property, if it does not exceed the amount claimable 
as dower. The earliest period of puberty, with respect 
to a girl, is nine years. 

CASE XXXV. 

Q. 1. Is the deed of dower legally valid and binding, 
or not, and according to Law and the eiistoin of the 
country, notwithstanding that tin' married woman may 
not have been divorced, is the amount a debt due from 
the grantor of the d<*ed and his In irs, and claimable by 
the heirs ol the wife f or is such deed ol' dower ojdy 
given to ])re\(‘nt divorce, and not due on the death of 
the husband or wife, should no divorce ha^e taken 
place 

R, I. The deed of dower granted in favor of a free 
woman in this ease, has been pro^ed to be good by the 
evidence of the deputy Kazve and of witnesses, and 
the amount due on account of dower, as speeilied in 
the deed, is due from the husband on complete eon- 
summation, without a divorce taking place. Jt is 
claimable on the husband's passing a divorce, or on his 
death; and the payment of it, on demand of the wife 
or lier heirs, is incumbent on him, in like maimer as the 

* The Hniouut of dower lu this case was excessive, and the sum stipu- 
lated was far beyond the husband’s capacity of paying. As dower 
becomes pa \ able on divorce, it is a frequent practice in India to stipulate 
on behalf of the wife for a larger amount than the husband is capable of 
paying, with a view to prevent the possibility of divorce; and the question 
in this case was put to ascertain wheter such a promise on the part of 
the husband was to be considered 6and fide and binding, or merely 
nominal and as a device. 
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payment of his other debts; after the death of her 
husband his heirs must pay the dower out of the de- 
ceased s property, if he leave assets. 

Q. 2. A husband, (as in this case,) havinj; executed 
a deed of dower in favor of Ids wife, made over that 
d( ed to her at the time of tht' marriap;e, and the wih) 
died b(dbro the husband, \\ithont havin»- become j>os- 
sossed of any of the property specified in the dec'd. 
lbj(]('r nrruinstances, is it lawful, or otherwis(\ 

for the heirs of the w idow to take possession of the 
property retained by tJu' husband ; and, supposin':^ those 
heirs not to have ixa'ome seized of sm ii pro])(Tty du- 
rinu: the life-time of the husband, do th(‘ heirs of tin; 
husband suect ed to his property, in virtue of tlndr 
ri^lit of inheritance, or the heirs of the wife, in virtue of 
the deed of dower? 

. 2. There are two circumstances specified in the 

. . , ... incnl ol ** Imft- 

doed of dower in question, the one the amount ol dower iKirui’s 

due from the husband, the other the {^ift of all (he 

property, real and personal, money and effects, jxissessed |»or- 

1 1 1 , 1 • 1- /• « 1 1 1 lion <it Uower, 

by the husband, in beu of a portion of the dower; but ,s null and 
as tlu‘ second condition is a contract exchange, and 
as the valm‘ of it, which is a constitutail part of Uie 
dower, is unascertained, such contract is imperfect, and 
the wife then fore has no ri^ht over the property pos- 
sessed by her liusband.* But she and her heirs have a 
right to demand from him during his life-time, and 
after his death from his heirs, the amount of the debt 
specified as being due on account of dower. Therefore, 
after the death of the husband, hi.s heirs will have a 


• Th»' dorlrinf maintaioed in this opinion is founded on n well known 

principle of M(K>hutnraudan Law, that in all contracts of cxc;lianf(e the 
▼alue of the articles ckpixistd to each other should be aiiC4rtained 
defined. 
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rii^ht to possess themselves of his property, but the 
heirs of the wile have a right to receive from them the 
sum specified, by procuring a public sale to be made 
of the property left by her husband, and possessed by 
his heirs; or if the heirs of the husband consent, they 
may take so much of the property as shall equal in 
value the amount of the wife’s dower. 


CASE XXXVI. 

Q. A person executes a deed of dower in favor of 
his wile, purporting to convey to lier the proprietary 
right in certain lands, of which he himself was not then 
proprietor, but which subsequently came into his pos- 
session. Is such deed valid and binding according to 
Law? 


l a e of pro- Under such circumstanccs, the deed of dow er is 

♦ ti as utt(‘rly nugatory and void, unless the husband, subse- 

"of ulc quenlly to his acquiring the right to the lands specilied 
liusband. deed, put the wile into formal possession of them. 

In this case the deed will be valid and binding, but not 
otherwise. 


CASE XXXVII. 

Q. Supposing a certain deed of dowxr to be a valid 
instrument, do(‘s the Law require that the sura therein 
spcciticd should be paid to the widow of the deceased 
]>crson who executed it, previously to satisfying claims 
of inheritance out of the i)ropcrty left by him ; and the 
total value of the property left not exceeding what is 
suOicient to (pver the widow^’s claim of dower, and she 
ha\ing undertaken to liquidate his just debts, is it 
allowable for her, under such circumstances, to take his 
lauded estate and effects into her own possession, and 
of her own authority, in virtue of her claim of dower? 
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R. The deed of dower in this case is valid, havini^ 
been proved by witnesses, for, althouj^h the speciticatioii 
of excessive dower is not sanctioned by any express 
authority, yet it is permitted, and therefore (lie sum 
mentioned in the deed is due to the widow from the 
landed estate of the deceased husband ami dv naiulablii 
prior to claims of inheritance. But landed jiropeity Urd. i p. . 
wliich may not have been distinctly mentioned in tlu' ^ 
decd, cannot be taken jiossession ol* by the willow, of tia.K :m n - r 

(low ri, ii 'i 

her OAMi authority, in virtue ol tier claim of d< wv er, u,, n: i h. i 
wil’iout a judicial ordiT, whether the properiN lei’t bi' ‘ ^ ' 
more or less than sutlicient to lii|indat('. her due. She 
can only become a projirietor of smh property by 
makinii a jiiirchaso of it with the money of her dower, 
cither in pursuance of a judicial order, or by the con- 
sent of the heirs. PropcTty distimnly spia ificd in the 
dower, she may take, by her own authority, without a 
judicial decree or the consent of the heirs. ]itit, as the 
adversary of the widow in this case has accepted the 
mana»;emcnt of the landiMl estate, for iier benidif, ai,Ter* 
ing to pay to iii'r tlii^ rents and jirofits tiiereal’, without 
reservation, and lias reliised to undertake the payment 
of a proportional , share of debt due by tin.’ dei i ased 
hu.sliand, the whole of vNhii h the widow has undertaken 
to liipiidate, tliis amounts to ])roof of his having 
aciiuiesccd in the widow s taking pu.ssessioa of the 
property. 

CASE XXX vn I. 

Q. A man executes a deed of dower in favor of Ins 
wile, settling upon lier a sjiccilic sum of money. In 
the same dt i d he states, that he has gi\cn to his wile 
all tlie money and effects and all the property, real and 
personal, of which he was then in possession, or of 
which he may thereafter become possessed, in exchange 
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for her dower, on the condition that whenever she 
demanded her dower he would pay it, conformably to 
Law, without excuse or evasion. Under this deed, is 
the wife entitled to all the property, personal and real, 
of her husband, or is she only entitled to the specitic 
sum mentioned in the deed? 

Ofadeedspr- R. The expression used by the husband that he had 
ffiven to his wife all the money and effects and all tho 
and as- property, real and personal, of which he was then in 
all the pt>ssession, or of which he might thereafter become 
jlnfperty ^ posscsscd, in cxchaugc for her dower, amounts to a 
in declaration of an illegal contract of sale, that is to say, 
a declaration to sell, in one and the same bargain, the 
property then possessed by the vender and also property 
which was then non-existent, or which might thereafter 
come into his possession, without any specification of 
its value. The expression above-adverted to is not 
declaratory of a gift for a consideration, which depends 
on the existence of the things reciprocated. Besides, 
in cases of sale and gift, it is necessary that the con- 
sent should be expressed in the place in which the 
tender was made; and if, before the expression of coii- 
sent, the tender should be retracted, it is thereby ren- 
dered null and void. In this case it does not aj>pear 
that consent was expressed after the declaration. On 
the contrary, from the concluding part of the sentence, 
conditioning that, whenever she demanded her dowtr, 
ho would pay it confonnably to Law, without excuse 
or evasion, it is inferrible that the husband did retract 
his declaration; because, if consent had been ex- 
pressed in the place where the declaration was pro- 
nounced, before the retractation, it could not be obliga- 
tory on the iiusbaiid to pay the dower on demand. 
Therctbre the property, real and personal, will not 
X>ass to the w ife under the deed in question, but she 
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is entitled to the specific sum settled on her as 
dower.* 


CASE XXXIX. 

Q. A woman broupfht an action against her husband to 
tecover one-third of her dower, which was stipulated to 
be paid promptly, and obtained judgment for the amount 
claimed. She died during the life-time of her husband, 
and after her death her sister sued her husband fi>r the 
remaining two-thirds due to her on account of do\A or. 

According to (he Moohummudaii Law, will such an 
action, brought by the sister of the deceased wife, lie 
against the husband, and is the husband entitled, on 
the death of his "Ale, to come in for any part of the 
sum specified in the deed as due to her on account of 
dower? 

R. The action brought In the sister of the deceased There bcinic 
Mif ' ;o rcct ver the totcil two-thirds of the dower due [If a deecisld 
to tie' latter is inadniissible, because the sister is an 

liu.sl>4tnd and 

heir, and she can sue for the whole, only in virtue ol sjHtcr share 
being a legatee; and it is not allowable to make a 
legacy in (avor of an heir. But the plairiti/T being 
sister of the deceased, is entitled to one moiety of the 
amount of the dower unpaid, and the nuuaining moiety 
revert to the husband, 

CASE XL. 

Q. A woman sues her husband for forty thousand 
rupees and one gold mohur, claiming that sum as a debt 
due on account of dower. The evidence of the relati- 
ons of both parties tends to prove that the amount 

• The provision contained in the latter part of the deed was invalid, 
because, in all contracts of e\chanp;c certainty is lefjuisitc, and it is 
essential that the subject of the contract should be actually in existence 
at the time, or susceptible of delivery at some future definite period. 

See Prin: Sale 13 and 14. 
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above-mentioned is due, and it is also established, by 
the evidence of the same description of persons, that 
it never has been usual to stipulate for less dower on the 
occasionof the marriage of the female relations of either 
party. The defendant however declares the amount of 
dower to have been fixed at the lowest legal standard 
of ten dirms, and he has adduced the evidence of stran- 
gers to prove his assertion. Under these circumstan- 
ces, is the allegation of the wife to be preferred, or 
is the assertion of the husband entitled to superior 
regard ? 


In a dispute R. Under the circumstances above stated, the allega- 
Irnountof^ of the wife is to be preferred, agreeably to the 

dower, the doctrinc contained in the Hidaya , — In a case where 

v.d.' r." ' f\d- 

duced by th^^ a dispute ariscs between the husband and w ife con- 
corning the amount of the dower on the continuance of 
the husband, the marriage, let us suppose that the husband declares 
propot^ dower one tliousaud dirms for instance, and the wife cUiims 
tails short ot thousand, whoever of the two produces evidence 

the amount ^ ^ 

claimed, hut in support of liis or her declaration, the same is to be 
notoUitruist. and, if they both produce evidence, the evi- 

dence on the part of the w ife is to be credited ; be- 
cause, by such evidence her right to the excess is esta- 
blished.” So also in the Tafar Khaueea , — Should 
each i)arty produce evidence, that which proves the 
most is the more weighty and preferable.” In case of 
Proper dower dispute relative to a claim of dow er, it is incumbent 
phouid bt Qjj the judge to award the proper dower; that is a sum 
where there is proportionable to thc rank and circumstances of the 
**rov'c tiir^ dow n ill thc Anlnmgceree , — “ Where a 

amount. husband and wdfe dispute as to thc amount of dower, 
the judge should award proper dow er.” Iii a suit rela- 
tive to matters connected wdth marriage, a preference 
should be given to the evidence of relations over that 
of strangers ; as is laid down in thc Hummadee , — “ The 
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f5TidGnce of tho families of the parties is preferable to 
that of strangers, in a case of marriage.”^ 


CASE XLl. 

Q. A person says to his ^vife ‘‘ you are not my ^vife,” 
and she in reply says “ you are not my husband/’ The 
panics however live together until the death of tin? 
liushaiid. Do these words amount to a divorce, and 

• The rausc in A%ljieh Hie aliove opinion wii*; piven, having fioeo ap- 
pealer! to llie Court ol Suddtr Diwaiivf Adaivluty the I/aw OlFireis of 
that Couit were letiuired to stat ■, Hl'lcr a perusal of the ]»rr»reerhngs, 
wheilo^r there was suOieient eMcieiue to prove the allo};«Ml dnoice; uii'l 
11 so, whether the sum claimed was actuallv due from lhr‘ hu‘'hinrl, and 
generallv \vhether the exposition of the Law, as given in the l*i o\ im ial 
Coutt ol Patna, was correct. To this reference llie and Monjlccx 

replied tint the divorce was fullv proved, and that jiirl-^in;' liorii tho 
cvideiKe in favtir ot the wite only, the sum claiiuert by her would 
appear to be due Irom the hmuaiid. With lespcct to the gruiei.d acr u- 
racy of the rattra delivered in the ('ourt below, they observed lint the 
opinion therein cunt lined, tint the evidence of the wife .should he pre- 
ferred in eas(‘.s where each party adduces evidence, though entertainr?d 
by some lawyers, is ne\ erlheless not the accuiate or prevailing opinion; 
and tint it is not .sanctioned by the eomiiieutator on the Vi(]aya^ or by 
the compiler of the Hidni/n As to th<‘ pa.ssage < itcd from the JJummudee^ 
they declared their inability to hml it in that work. It may seem strango 
that the I'utwa delivered m tfie Provincial Court was signed b\ no less 
than five JMooftccs, and that they should have iiiisipioted the llidaija in 
so extraordinary a iriannei. 'I’iie Law is not that the evidence of tho 
wife is to he preferred to that of the liustiand in all cases; but only in 
case her proper dovvor (that is the amount usually j>aid as dow’er to 
females of the .same tainil v ) tails .short ot the amount claimed b} her* 
'I’he lollowing is a correct extract froiq the llidaya. 'J’lie jiart in llaliti* 
wa'i omitted in the quotation ot the 3/oo//jr,>,— “ In a ca.se where a dis* 
j)ute an^es be tween the husband and wife concerning the* amount of tliu 
dower on the coulinuaiue ot the marriage, let uh suppoBc* that thc^ hus- 
liand dec lares one thousand dirms for iiisi,inre and the wife claims two 
thousand ; in which case, t/ the proper dower of the woman do not exceed, 
one thous.indy the declaration oj the hitshand is to he credited ; hvl ij it bo 
two thnumnd or vpwards^ that of the wife ; and whoever o| the two pro- 
duces ev idence in support of his or her declaration, the same is to bo 
credited, under either o/ the above circumstances ; and it the v both produce?* 
evidence, under the firnt of the above circumstances, that is the woman's 
proper dower not e receding one thousand dirmSy the evidcuue on the part 
of the wife i** to be credited, because by such evidence her light to the 
excess is establisheci.” 

The principle on which the Law proceeds is as follows: — If the pro- 
per dower of a won. an ecjual or exceed the amount of her claim, and 
neither party have evidence, her allegation is to be credited, because, 
prtmd facie, it i-^ more probable; but if, under such circ u instances, both 
parties have evidence, that adduced by the husband should be prefer- 
red, because the object of evidence is to establish some matter which is 
not p)tm6 facie apparent. 
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are they sufficient to exclude the wife from the inhe- 
ritance or not? 

Of divorce. R. Under the above circumstances, the widow can 
not be debarred from inheriting her husband s estate, 
because such a declaration does not amount to divorce, 
so as to exclude from inheritance. It is laid down in 
the Fatawa^i-Aulumgeerce and other books of Law, — If 
a man say to his wife you are not my wife,” by su ‘h de- 
claration no divorce will take place, even althoug . such 
was the intention of the husband, and this opinion is 
universally received/' 

CASE XLII. 

Q. A person on the 20th of Suffur in the year 1282, 
Hijree, (corresponding with the 7th Pons of 1224, B. S.) 
declared that he had repudiated his wife by three di- 
vorces, agreeably to the rules of the Moohummudan 
Law, from the year 1178 or upwards of forty-six years 
back. In this case, from what date should the divorce 
be held to take effect? 

A divorce R. Under the above circumstances, if the wife deny 
ferrcd\ja^cr having been divorced by the husband, 

io an antece- divorce, according to Law, should be held to take ef- 

dent period. ® 

feet from the date on which it was declared ; as is laid 

down ill the Shurhi Viqaya , — “ If a person say to his 
wife, whom he married previously to the day to which he 
referred the divorce you are divorced yesterday,” and 
she deny it, the divorce takes effect only from tlie mo- 
ment of its being declared.” 

CASE XLIII. 

Q. A man of credit and respectability had two wives, 
by each of whom he had children. On his death the 
friends of the children of one of his wives declare that 
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the other was not married to him, but merely entertained 
by him as a servant. Owinj^ to the leui^th of time 
which has intervened, the fact of the marriaire cannot 
be fully substantiated. Under these eirciiinstances, 
what should be considered sufiicient proof to establish 
the marriage? 


H. If the person re])resenting herself as the wife of Thoprn< ntag 

the deceased, (whose marriage with him, owing to lapse ,.,,,nnm)i ii 

of time, cannot be proved, and who is declared by the J**!*' woinan 
‘ Jjaving I><*en 

opposite party not to have Ixam marrital to him, l)iit acknowli d- 

merely i iitertained as a servant) is a tree woman, and 

not a sl;i\ e, and the deceased should lia\e atUnowh'dged * 

age witli the 

tle‘ p irent age ol‘ her otfspring, such acknow ledgment arknow- 
on Ins p n t is sudieient evidence oi‘ the marriage, but it 
is nol sii licient evidence on which to (‘stablish a claim 
of dvuv( r, as is stated in the Ashhali-o-nuzaijir, \n 
ackuowledgineut of parentage is an acknowledgment of 
in:irriag(', Imt not of dow er."’ In this case, though there 
is no evidence to the nuptials, there is the ucknowledg- 
inent of the father as to tiie parentage of the child, 
which is sufficient proof of marriag(‘.^ 


CASE XETV. 

Q. A woman having been divorcc^d by her husband, 
lodges a complaint against him, elaimingthe sum of six 
rupees and twelve annas as her alimony for tin; time of 
Edit or term of probation, being three months and 
thirteen days. After the divorct;, according to tin; 
Moohummudan Law, has .she any right to obtain main- 
tenance from her husband for the time of Edit or term 
of probation ? and how many months and days are lixed 
as the period of Edit or term of probation ? 

* This is going beyond the maxim that Pater efd quern nuplia' drmnu- 
strant;" for in this case ti»e nuptials are indicated by ihc father, and not 
the father by the nuptials. 

P 2 
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R. According- io Law, the Edit or term of probation of 
a woman arrived at the age of puberty, and divorced 
from her husband, extends until three successive men- 
struat^ns have occurred. It is laid down in the 
Viqayay — ‘‘ The time of Edit or term of probation 
allowed to a free woman is that occupied in three suc- 
cessive menstruations.’' “ The Edit of a woman, who, 
on account of extieme youth or age, is not subject 
to the menstrual discharge is three months.” The 
Edit of a pregnant woman is accomplished by her deli- 
very.” So also the same authority, — The Edit of a 
pregnant woman continues until she be delivered of a 
child either dead or living.” It is inc ..inbent on the 
husband to dclVay tho expences of his divorced wife 
on account of food, raiment and habitatic-i until the time 
of Edit or term of probation be expired. As is declar- 
ed in tiic Sjiitrhi Viqaj/a , — “To a woman reversibly and 
to one irreversibly divorced, and to one whose separa- 
tion from her husband originated from no circumstance 
'wliicli ran be imputed to her as a crime, as in a case 
of oplioii of puberty or manumission, or of a separation 
d('!iiandcd by her on account of inequality, maintenance 
and a habitation should be assigned.” 


CASE XLV. 

Q. To which of the parents does a bastard child be- 
long, and to which of them should the eliarge of it be 
eoiiikled, when they each separately claim it? 

R. A bastard child belongs, legally speaking, to nei- 
tlior of its parents, and it is in every sense of the word 
fi/iiis nidHrs; hut for tlic purpose of securing its due 
r.uiirishment and support, it should, until it has attained 
tho age of seven years, be left in charge of the mother. 
Alter that age it may make its own election with wbicb 
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of the parents it will reside, or it may live apart horn 
them alto^»-ether, if so inclined.* 


CASE XLVI. 

Q. A woman lived, for a considerable time, in a state 
of cohabitation witli a man, but it is not clearly piovcd, 
that she was married to [liui. Afterwards disajj^reein*:, 
tiiey separated. The parties are now disputing- about 
the right to several daughters, who were the fruits 
of their intereourse. To which of them doevs the pos- 
session of the daiiglitcrs b long according to Law ? 

11. If the man declare, that the daughters are his Loti (imnrv 
offspring, such deelaralion must be ii]>b Id as c^n- 
clu5>ive, pro\ided tluit the noiniu has a])j)arenily no 
other husl)and ; lu'ca'ise tiic fact of par( iilag(‘ may b(‘ 
determined by declaration. 'i'lie inaiutcnaiK-e of the 
daughters is incumbent on the lather, but n >1 on the 
liiotiier. 'riij.Sv* daughters are free, and cannot thereioia* 
be considered in the light (>f .-.lavces. Jt follows, as a 
consequence, that marriage be presum'd, to guard 

against the sup[)ositioii of fornication. If tlie man 
liouever confess, tliat tiio d:iught( r.s are the fruits of for- 
nication, there will be no legal relation betvoan l»imand 
them, nor vill their iiiainttmance be i’u umbent on bim.r 

(WSE MAIL 

Q. 8nj)posing A not to have at L iio^n lo dged, du.ring 
his life-timo, tin* parentage of II and begotten on 

• Tins r orro'^pond'! exftrtly with the pro\i ions of Ujc I'liLilish I.;n\ on 
tin* 8am.‘ suijjcrt, acfonj to whnii a fiistircJ until U litmn tin* o;:(* 
of sovfii \ o;ir.-> (• innot he srp.iratoj from its mother. 'Jin* Alooliuiiimu- 
driii I/du, in)vvi*% t‘r, iii t!io parln uUr do-s not appi} tliis nilf n\(liisiu*ly 
to b'jsUrtls, but geiuTally to all children, \>bether or ille- 

gitimate. 

t 'I in* f\lremp lonflerness of the Liw yMth regard In ihildreniF such, 
that it uill never so Ihem to be iI!'*/o m.itr, loir; as it is 
to «upj)ose that their parents \%erc Iawfuil> mariied. 
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his slave girl, and not to have performed the cere- 
mony of numukchusliee,^ have B and C a legal right 
to inherit the property left by the deceased A, notwith- 
standing the omission? 

B. AUlioiigh it does not appear that A made any 
direct acknowledgment of parentage, yet B and C have 
a legal right to inherit the property left by him, because 
it has been established by witnesses, tliat they are the 
sons of a woman (called a slave) wiio was living in a state 
of cohabitation with A. From these and other circum- 
stances of the case, such as outward appearances and 
notoriety, it is established, that B and C were the sons 
of A, and that their mother was married to him. The 
witnesses, who negatived the marriage, obviously in- 
tended to assert, that they had no ocular knowledge of 
the fact, not an absolute denial oi* its ha\ ing occurred, 
to assert which, would be a ]>alpable and malicious 
falst'hood. Besides it is not allowable to im])ute forni- 
cation t(» a Moosulmaun. The absence of ocular know - 
ledge is not detrimental, in tin' ease oi* evidence founded 
on notoriety. Had the witnesses possessed ocular 
know ledge, they w ould riot have deposed to the notoriety 
of the fact. In the evidence; there is no direct proof 
tliat tlie deceas(‘d did not acknowledge the parentage, 
and admitting that there was evidence to that efl'ect, 
it would not be prejudicial, because the popular mean- 
ing of the term sfave," as used in India, is a nominal 
.slave, that is to say, a person really free, who is hired or 
pim hased, and is tln'n'hne di'signated a male or female 
slave; and to establish the parentage of the ofl’spring of 
such slave i:irl^ claim and acknowledgment are not ne- 

* This is an usnnl ceremony performed by Mooliummudans, consist- 
in£c, as the name, imports, m eausing the children to taste salt. It 
set ms to be a vuprrsiitiou'' piactieo, .”d is apparently borrowed from 
the ammprasuna of the Hindoos, 
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cessary. It is admitted, that to establish the parentage 
of the offsprini^ of leiral slave irirls, elaiia and a(‘know- 
led^ment are necessary, but, in lejral strictness, slavery 
has been almost extinct in this country, for a series 
of ^fenerations. The expression “ unmarried/’ (usi'd by 
some of the ^vitnesses) alVords presumption, that the 
woman was the nominal slate ol’ tln^ d(‘ceas d, bt'canse 
leiral slave «fii'li>. cannot be married b\ their masters. 

The ceremony of numukchnshve is not J(‘i»aiJy insisted 
on, so as tliat by its omission, the paiiiitai;!' nould 
be set aside. Tin* authority for th(‘ above* oj>inion is an 
extract from the /vV/o/^/.se'-oo/ “ Ceiie- 

rally speaking, hearsay evnh net* is not adnvissible, t<>r the julmis- 
exct'pt io lo'ir cast lli'j^ardinu death, or dc'setmt, <>r evi- 

niarriaiie, <>•' with ie.->\>< ( t to a Kazve. To instance 

‘ (it ^la^nn^e 

this in a ea>e o( (ie ^ant, v\ hen a person lu“ars Iroin and other 
others, that scch a om* is the son of sucli a one, it [y *“^ ‘*‘“'“** 
coinpi‘tmn to him to i^ive his evidence to that (dfect, 
aithouirh he may not have witn(‘ss(‘d tin* birth in that 
person's family ; in tin* same manner as we at this day 
testify, that Alfoo I3ucr (on whom Ik* tin* merey of Cod) 
was the son of Qnhafa, altlion^h wt* in ver saw Qnhnfa, 

To instanei^ niarriai*(‘, when a man se^ s another livini:: 
in a stiatc* of eohaliitation with a woman, and it is 
rumonred that she is his wil'i*, it is competent to him 
to give evidence, that the woman is the wile of that 
person, althougli he may not havt; lieen pr(*sent when 
the marriage was contract i‘d. And when persons give 
evidence, under such circumstam i's, declaring that they 
are not eye witnesses to the I'act, hut tliat it is noto- 
rious, their testimony will lx* rei-eived as valid.’’ Such 
also is the doctrine contained in the Hidaya , — It is 
not allowable for witnesses to depose; to nny thing, 
which they have not seen, except in cases of descent, 
marriage, death, jurisdiction of a Kazee, and sexual 
intercourse. It is competent to a person to dejiose 
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to a fact, which may hare been communicated to him 
by another, in whom he has confidence. This proceeds 
upon a favorable construction. Thus for instaace, a 
person sees a man and woman living in the same house, 
and cohabiting with each other alter the manner of 
husband and wife. In such case he may depose to the 
marriage.” The same doctrine is maintained in the 
Moheet-oo Sarakhsee, Munnih-ool GhuJ'ar, Buhroorayiq 
and other standard authorities.* 

CASE XLVin. 

Q. A person disinherited his son, and afterwards 
being on his death-bed, repudiated his wife, the mother 


* The above opinion was delivered by (be Ku/te-nol Koozat ; but 
the first Moohummud ItasIiiUy disHjrced ^ith iiiuj in (»jjiuon, 

inaiiitaiainj;, that the parentai't* was not < siHl)Ij.s!)e(l, and thal and 
C had no ri^ht of inheritance to the property lelt by A. Jus argument 
was, that liiere aie t\\o de‘?cnptions of slaves, the one nominal and 
the other le;]ja1, and thal Mi/>p()sjiig fhe }m;tlier of JJ and (' to have 
been ol the former deseiiplion, that is to say, a nominal slave or ri'ally 
free, in older to establish the parentage, it was uecessary to prove a 
marriage. If on tlie other hand, they were legal slaves, the acknow- 
ledgment of parentage by A %vas necessary to prove their descent. 
i)ii further reference to other Moosulni.^un doctors, the opinions were 
nearly equally divided; but after all, tlie ditlerence of opinion nieiely 
originated in a dilTcrent estimate of the on idem e, and not on a j)oint 
of Law\ I'here can be no doubt of the accuracy of Moohummud Rashid’s 
opinion, supposing tlie cMdence not to amount to piool cd mairiage; 
but it is eqij illy certain, that the other was the Cwrrect opinion, sup- 
posing the evidence to have afforded sui h proof. Ibhabitatiun and 
notoriety afi’oid suniciont presumption, and hearsay evidence is admis- 
sible in such cases. Vide the Cha])ter on F.vulence, Hamilton’s Transla- 
tion of the Ilidaya, vol. I page 677, 'i'lie Court iheielore deddrd in 
/av'ov of tlie sons, the nature of the evidence being deemed snflicient 
to establish their descent. Hut throe points of Law were settled in 
this case. I’irst, — That a marriage may be proved by something short of 
ocular pr(U)f, such us continual cohabitation, notoriety, hearsay or cir- 
cumstantial evidence. Secondly, — That where a woman is really and 
legally thi* slave of a man nhat is to say, has been captured in an iiihdel 
country, or is a descendant of such captive), her master cannot marry 
iier; and to establish Ins parentage to the children begotten on such 
woman, lie must cjaiin and acknowledge them. Thirdly, — 'J'iiat wJiere 
a woman is merely the nominal slave of a man (that is to sav, has been 
sold, or hired to the person with whom Hie resides, which condition 
is not recognized by law as slavery^, her master can marry her; and 
where there is circumstantial evidence to presume uiatiimoiiy, the otf- 
spring will be legitimate, without claim or acknowledgment on the part 
of the fatlier. 
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of the son, by divorce. Are the disinheriting: and di- 
vorce in such case legal, and has the divorced widow 
any right to inherit the estate of the deceased? 

R. If a person deny the parentage of a child at the Dcnitii of pa. 
time of its birth, and when he receives the congratula- 
tions usual on the occasion, such denial, according to 
the Moohumniudan Law, is available, and if he disown 
him after the time already specified, his disowning is of 
no elfect in Law; as is laid down in the Vtqaya, — ** If 
a man deny the parentage of a son at tlie time of his 
birth, or at the ceremony usual at the nativity, his deni- 
al is eflectual, otherwise not; and in such cases the hus- 
band and wife should both be subjected to lada or 
imprecation/’^ If a man divorce his wife, being in 
health at the time, divorce is legal and v did, and 
the divorced wife has no right to inherit the prope rty of 
her husband ; but if the husband, bdng on his death-bed, or drath-brd 
repudiate his wife by an irreversible divorce, and he die 
before the expiration of the period of her erf// or term 
of probation, t tlie divorce is good, but she lias a right 
to inherit: if on the other hand, he survive her term 
of probation, she is excluded (roni the »nl»eritance. It is 
declared in the Fu^riwa Nnksl/huj/clee^—*' If a person, 
being on his dcath-b^Hl, repudiate his wife by an irre- 
versible divorce, and he die before the ex[)iration of the 
term of probation, she will inherit from him, but if he 
die after the conclnsion of the term, she will be exclu- 
ded from the heritage.” 


* Xadit, in ihf* laniruas^e of tlic Law, si^niiipq testimony confirmed by 
oath, on the part <»f the husband ami wile (where the le^liinony in 
Btrengthened by an imprecation of ihc curse of (;«»d on the part t»f the 
husband, and of th^^ wrath «d (>'<d on the part ol the wife), in case of the 
former accusing the latter of adulter}. See liidntjn^ vol, 1, page ^44. 

t The time of probation which a divorced woman is to w ait before she 
can engage in a second marriage, in order to dctemun»^ whether or not 
•be be pregnant by the ioruer. See ll^daya, vol. I, page 
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CHAPTER VIL 

PRECEDENTS OF GUARDIANS AND MINORITY. 

CASE L 

Q. A person transfers by the whole of his pro- 
perty to his wife and minor children. On the death of 
the wife, her brother lays (daim to the charj^e of the 
persons and property of the minors, in virtue of a 
nomination to that effect in the will of the original 
proprietor, and likewise by the appointment of his 
vsister. The brother of the original proprietor also puts 
in the same claim, in virtue of his being next of kin. 
In this case, to which of the two persons above-speci- 
fied docs the right of guardianship legally attach? 

Guardians for R. In Law , guardianship over minors is of two des- 
of^miuors^^^ criptioiis : the one is lor the purpose of matrimony, the 
other for the care of the property. Tlie right of guardi- 
anship, for the purpose of matrimony, attaches to the 
paternal kindred ; according to the Viqaya , — The 
paternal relation is the guardian, according to his 
And for their proximity in point of inheritance.” The care of the 
inoperty. property legally devolves, first on the father and his 
executor, next on the paternal grandfather and his 
executor, next the right of nomination rests in the ruling 
power and its administrator : that is to say, any person 
whom the govennnent may please to appoint to the 
custody of the infants property is a legal guardian; 
according to the authority above quoted, — First, his 
father, or the executor of the father, is his guardian, 
then tlie paternal grand-father or his executor, then the 
magistrate or his executor.” The mother, and the pater- 
nal mu Ic, and the maternal uncle, have no legal title to 
the guardianship of the property of the minors, as 
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tliey do not come within the class of persons above enu- 
nierat(‘d. The alleged appointment by the mother is 
nugatory, because, having no right of guardianship her- 
self, she cannot convey such right to another. If tho 
alli cx d appoijitinent of the maternal uncle, in the will 
of me original proprietor, be pri>ved by competent wit- 
nesses, he will be legally entitled to the guardiiuiship 
of the minors. lt“ not j)roved, it will remain with the 
ruling power to nominate a guardian.^ 

CASi: [{. 

Q. A and B are joint proprietors of certain pro]>erty 
with C, a minor, the latter having an ecpial inten st with 
his uncle A, who was duly ap])oint(Ml liis jrnardian. 

These two persons, that is to say, A the unchg and, 
through him B his wife, act the part of guardians and 
manage all the pecuniary concerns of the minor. By 
some means they contrived to sell a portion of the 
minor’s property to a third p<‘rson, and still ])ersist in 
maintaining the vtilidity of the sale, on the plea ol'tlieir 
having tlie entire manageunent ol' (Ik^ jhtsoii and j>ro- 
perty of (lie minor. Under these circuinstaiiees, is such 
sale valid and maintainable by the venders, in \irtue of 
the deed of sale having been regularly signed, sealed 
and duly attested by others? 

R. If the joint property of A, B and C w as real, that ^ 

is to sny, consisted of lands, the sale by A and B of.,rup(.o. , 
C’s portion is illegal, notwithstanding tin* fact ol th(*ir 
having the < are of his person and pro))erty, unless 
under certain circumstances; unless the minor's share 
can bo sold for double its value, unless there are no 
means of supporting him without having rectmrse to a 
sale of his property, unless the lands be in imminent 


• See P/in ; Guard : 5, 6, 7 and 10. 
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danger of being lost, or unless with a view to save the 
minor’s property from usurpation, or unless some similar 
emergency exist. If A and B, under sucii circumstances, 
sold the minor’s share in the lands, the sole will be 
valid and binding. If, on the other hand, the jo fjl pro- 
perty was not real, but personal, A and B have no right 
.to dispose of the minor’s share, if he thereby sustain 
any loss, or if it be an equal chance whether profit 
or loss will accrue. But if by the transaction it be 
manifest that C must gain clear proiit, it is allowable 
for A and B to sell his share. The principle of the 
Law is, that it is allowable for a guardian, executor, or 
any one who lias the care of fie person and property of 
a minor, to enter into a contract on his behalf where the 
profit must be clear and certain; for instance, they may 
always accept a gift on his l>ehalf. In the case of a 
contract where tliere is a possibility of loss, it has been 
held that a near guardian (by which is meant a father 
or grand-lather or guardians duly appointed by them) is 
at liberty to enter into it, but that a remote guardian, 
such as an uncle or a brother, is not at liberty to enter 
into such contract on behalf of the minor. Where, 
however, nothing but loss can accrue to the minor, such 
as in case of making a donation or granting a loan, it 
is not legal for any guardian, near or remote, or for any 
executor or other person under whose care he is, to act 
on his behalf.* 


CASE III. 

Q. A person dies, leaving a son aged three years, a 
daughter at tlie breast, a widow (the mother of the 
children) and a half-brother. Under these circum- 
stances, who is legally entitled to the care of the per- 
sons of the minors,and,after the widow ’s claim of dower 


* Sec Pria: Guard : 14 and 1^. 
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has been satisfied, ^vho has the right of exercising the 
functions of trustee and manager of their property? 


R. The mother is entitled to the care of her infant 
children if she contiiiiie single, but slie forh'ils this sImp” f.ll.los 
immediately on her contracting a second marriage. ‘ 

ll‘, ho\ve^er, \vithin the period of the infancy of the 
children, a separation sliould take place between her ami 
her second husband by divorce or other means, t!ie right 
reverts to her, because the objection to h( r having tlie 
charge of the intants is thereby removed. But by the i.vrrptn iiiia 
marriage of the mother wifli a near relation of the infants, 
such as their paternal uncle, her right to n'lain charge 
of tliem is not forfeited. Tliis being the Law, tlierefore, 
if the mother of the infants should not ha\e contracted 
a marriage with some stranger, she is (nititled to the 
care of the son until he attain the age of seven years; tt'** 
this being the age iixed upon at which a boy is so far uht-a ccaiics. 
independent as to In* able to iierform, without assis- 
tance, those arts wliich <nre absolutely necessary. When 
lie shall have become so far independent, tliat is to say, 
when he shall liave attained the aliove age, he must 
be delivered (even though foree should be used in 
separating him from tlie niothi r) to his natural or ap- 
pointed guardian, because to thmii belongs the duty of 
education. The daughter should be left under charge And o^ or 
of the mother until slie manifest natural signs of 
puberty.* 


CASE IV. 

Q. Is a person legally competent to commit the guar- 
dianship of his infant daughter to his wife, who is the 
mother of the infant? 


* See Prin: Guard &c. 8 and 9. 
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Tho motUer of R . A person is legally competent to commit the guar- 
be diaiishij) of his infant daughter to the mother of such 

its -uaidian. infimt, she being his wife. This doctrine is upheld by 
Tarious authorities, especially by the Hidaya^ in the 
chapter treating of gifts.* 


CASE V. 

Q. 1. A lease being in every other respect confor- 
mable to the provisions of the Moohummudan Law, 
must it be set aside merely on the ground of its being 
granted in perpetuity or of the death of the lessor, and 
of his successor who confirmed the grant? 

Thpnon-Rpp- R. 1. Although the lease may have been in every 
t 111 - other respect conformable to the provisions of the 
draih' I • iihcr Law, vet the fact of its having been 

par- granted in perpetuity and the death of the lessor are each, 
lies IS sritii- to set it aside; because, in all 

aside a leasft. leases, the specification of a term is an essentia! condi- 
tion of the contract and the existence of both of the 
contracting parties, until the expiration of the term it 
is indispensable to its continuance. 

Q. 2. Supposing that the lease was for a limited 
period, that it was otherwise valid, that the successor of 
the original lessor confirmed the lease in a formal 
manner and made mention of it in a deed of gift which 
he executed in favour of his six sons and the parties in 
this cause, that the lessee (being the minor son of the 
lessor) was registered as farmer during the life-time 
of the lessor, that the lessor during his life-time mana- 


* Had tJiero been no appointment, th(' niothei would have been 
entitled to the ( n^tody <ndy of her child until its attaining a certain age 
(See Vnn: Guard : and Mm; 8.) The doctrine laid down in this case 
mrieh lends to establish the f.u't that the mother is equally eligible with 
others to be nonuuated guardian. 
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ped the farm for his minor son, and that, after his death, 
and diirinji: the minority of the lessee, his cousin acted 
as manas^er on behalf of the minor, wlio, on his coiuinj:* 
of ap:e, took possession of the farm himself, conforminjj 
to all the conditions of the contract; iintler these cir- 
cumstances, is the lease good and valid ? 

R. 2. Supposing the contract to bo in all other 

. lessj'o a 

respects good and valid, as stated in the ioregoing ques- minor a icas© 
tion, it should be upheld under the circumstances therein 
set forth, the succi'ssor of the lessor having ( oulirmed 
the contract, and the farm Inning been managed by 
the minor's guardian, notwithstanding the fact of the 
minority of the lesse e. 

Q. e3. The gift in favour of a minor is perfected by 
the seizin of his father or other guardian. Is the seizin 
of a guardian of a minor farmer on the same principle 
snfiicient to establish the validity of the loas(‘? and is 
the consent of tin* minor to the conditions of thc‘ con- 
tract, after his coming of age, .sulficient to ujihold it as 
valid and liinding? 

R. 3. As the seizin of a father or of a guardian is t'nlrssn m- 

, . \ Horno 

sufiicieiit to pel (.'ct a gift in favour oi a mmor, so a ,,,1 

similar seizin is suthcieiit in the lase. of a ha-ig tin-*' 
less th(TC may be some ronditions in the c ontno t pre- 
judicial to tlu' interests of the minor, sm h as a sli])u- 
lation for the payment of the rents, notv\ ithslaii bug 
any injury sustained by the c.state, in consequence of 
inundation, drought or destruction of the produce by 
other unavoidable accidents, in which case the minor is 
at liberty to object to the fulfilment of such conditions 
made during his minority; for a contract which was 
essentially void cannot subsequently be insisted on as 
good and valid. 
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CASE VI. 

Q. A person at the point of death nominated his 
wife and the brother of his son-in-law to the charge of 
the persons and property of his infant, son and daugh- 
ter, the former of whom was six years old, and the lat- 
ter only two years old. The minor son institutes a 
suit against a stranger to recover some personal pro- 
perty. Under these circumstances, is the action insti- 
tuted by the minor son maintainable in Law or not ? 

R. It appears from the petition presented by the 
wife and the brother of the son-in-law of the deceased, 
that he (the deceased) committed to them the care of 
his infant children, and made over to them his entire 
property in trust for the support of those children. 
They are therefore, according to the Moohummudan 
Law, executors of the deceased to all intents and pur- 
poses ; as is laid down in the Shurhi Viqaya , — He 
to whom the father has entrusted the disposal of his 
family and fortune is his executor.” An executor duly 
constituted must be considered the guardian of the son ; 
as appears from a passage in the Viqaya, — The 
guardianship of a minor legally belongs, first to the fa- 
ther, next to his executor, next to the paternal grand- 

An .action may father.” A suit instituted by two executors conjointly or 

b(* instil uted ^ j o j 

l)V a minor, by either of them separately, for the right of an orphan, 
is maintainable in Law; according to the authority 
of hi8 already quoted, — If a man appoint two persons as 

guardiaus. . , , 

nis executors, they are not entitled to act separately, 
except for the performance of the deceased’s fune- 
ral ceremony or for the preferment of a claim to 
maintain his right.” In the present case the action is 
good, because both the executors concurred and sup* 
ported the claim set up by the minor son. 
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CHAPTER VIII. 

PRECEDENTS OF SLAVERY. 

CASE I. 

Q. A Moosulmaun having been sent by tlie nilinjj 
power to subdue some rebellious Hindoos, and having? 
obtained a victory over them, took several of their 
body prisoners. Among them, there was one boy of 
tender years, whom he made his own slave, and after- 
wards, having instructed him in the principles of the 
Moohummudan faith, he adopted him as his owm son, 
and, in his education and other matters, he treated him 
with the care and consideration of a parent. Under 
these circumstances, can the boy so recognized as the 
son of the person above alluded to, bo considered as 
his slave agreeably to Law? 

R. Admitting that the boy was legally reduced to r.mancipfttion 
slavery (which by no means appears clearly from the 
question), if the Moosulmaun recognized him as his son, *r“pi*c(i. 
and declared him to be such, he will he free, even 
though that may not have been the intention of the 
person who made the declaration. If a person should 
say "‘this is my sou” or “ this is my daughter,” emanci- 
pation follows of course, without proof of intention. 

The reason is, that, as the expression, in its strict sense, 
is not applicable, it must be taken, in its metaphorical 
sense, to mean emancipation ; whabwer may have been 
the intention of the person ^sbo used it. Consequently, 
if the Moosulmaun, in this case, not only called the boy 
his son, but also treated him with parental care and 
consideration, he must a fortiori be accounted free*, and 
after his emancipation has been once established, he 
cannot, under any circumstances, revert to the condi- 
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tion of slavery. Property over mankind is terminable, 
by emancipation, which annuls proprietary right, for, in 
the original creation of man, he was not intended as a 
fit subject of property. 

CASE II. 

Q. 1. What description of slaves ,, are authorized by 
the Moohummudan Law? 

P. 1. All men are by nature free and independent, 
and no man can be a subject of property, except an 
infidel, inhabiting a country not under the power and 
controul of the faithful. This riglit of possession, 
which the Mooslims have over HurheeSy (i. e. i 
fighting against the faith) is acquired by Iste^l 
means the entire subduement of any subject of proper?’ 
ty by force of arms. The original right of property 
therefore, which one man may possess over another, 
is to be acquired solely by Isfcela (as defined above); 
and cannot be obtained in the first instance, by pur- 
chase, donation or heritage. When therefore an Imam 
subdues, by force of arms, any one of the cities inha- 
bited by infidels, sucli of them as may be taken prison- 
ers become his rightful property ; and he has the power 
of putting them to death, or making them slaves, and 
distributing them as such among the Ghazees, (i. e. vic- 
torious soldiers, particularly when fighting against 
ihlidcls) ; or he may set them at liberty in a Moosulmaun 
country, and levy tiie capitation tax. Should he mako 
the m slaves, they become legal subjects of property, 
and are transferable by sale, gift or inheritance; but if, 
alter captivity, they should become converts to the faith 
(Islam), the •'power of death over them is thereby 
b irred, though they would continue slaves; for slavery 
being the necessary consequence of original infidelity, 
the subsequent conversion to Islam does not affect the 
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prior state of bondag^e, to which the individual has been 
regularly rendered liable by Isteela, provided this be 
clearly established. From this it is evident that the ^ 
same rules are applicable to slaves of both sexes. If 
slaves are afterwards sold or given away, by the Imam 
or by the Ghazees who shared at the distribution ; or if 
they should become the property of another by inhcri- Knumemtion 
tance ; they then become slaves, under the three differ- <.nt modes by 
ent classes of purchase, donation, and inheritance. If 
a female slave should bear offspring, by any other than 
by her legal lord and master, whether the father be a 
free-man or slave, and whether the slave of the said 
master or of any other person, in any of these cases, 
such offspring is subject to slavery ; and these arc called 
Khanazadi L e. bom in the family. But if the children 
be the avowed and acknowledged offspring of th(‘ right- 
ful owner, they arc then free, and the inotln r of them, 

(being the parent of a child by her muste r) becomes at 
his decease free also. And this rule is ap])licable to 
all their descendants to the latest posterity. The prac- 
tice among free-men and women, of selling th(‘ir own 
offspring during times of famine, is extreinely inipro]>er 
and unjustifiable; being in direct opposition (o tJjo 
principles above stated ; viz. that no man can l)(‘ a 
subject of property, except an infidel taken in the act 
of hostilities against the faith. In no case then cun 
a person legally free become a subject of properly ; and 
children not being the property of tlu ir parents, all 
sales or purchases of them, as of any other article of 
illegal property, are consequently invalid. It is also im- 
proper for any free-man to sell his own person, cither in 
times of famine, or though he be oppressed by a debt 
which he is unable to discharge. For in the first of 
these cases a famished man may feed upon a dead bo- 
dy ; or may even steal what is necessary for his sup- 
port, and a distressed debtor is not liable to any fine or 
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pnnisliment. We are not acquainted with the princi- 
pal or detailed circumstances, which led to the custom 
prevailing in most Moosulmaun countries, of purchasing 
and selling the inhabitants of Ethiopia, Nubia, and 
other negroes ; but the ostensible causes are, either that 
the negroes sell their own ofispring ; or that MoosuU 
maun or other tribes of people take them prisoners by 
fraud and deceit ; or seize them by stealth from the sea 
sljores. In such cases however they are not legally 
slaves; and the sale and purchase of them are conse- 
quently invalid. But if a Moosulmaun army, by orders 
of an Imam, should invade their country, and make 
them prisoners of war, by force of arms, they are then 
legal slaves ; provided, tliat such negroes are inhabi- 
tants of a country under the controul and government 
of infidels; and in which a Moo ulmaun is not entitled 
to receive the full benefit and protection of his own 
laws. With regard to the custom prevailing in this 
country, of hiring children from their parents, for a very 
considerable period, such as for seventy or eighty years, 
nnd under this pretext making them slaves, as well as 
their progeny also, under the denomination of Khanazad 
(domestic slaves), the following laws arc applicable: 
It is lawful and proper for parents to hire out their 
children to service ; but this contract of hire becomes 
iiT!ll and void, wlien the child arrives at years of dis- 
cretion, as the right of paternity then ceases. A free- 
man, who has reached the years of discretion, may 
liOAvevcr enter into a contract to serve another, but not 
for any great length of time, such as for seventy years; 
as this also is a mere pretext, and has the same object of 
sliaeiy in viewj; whereas the said frec-man has the op- 
tion of dissolving any contract of hire under either of 
the following circumstances: — First, It is the custom, 
in CO ^tracts of this nature, for a person hired on service 
to receive a compensation in money, clothes and food. 
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as the wages of hire; any day therefore tlmt a servant 
receives such compensation, he is in duty bound to 
serve for that day; but not otherwise. Secondly, The 
condition of a contract of hire requires that the return 
of profit be agreeable to the wages of hire, and this can- 
not be ascertained, but by degrees and in course ct time. 
The contract of hire theretbre becomes complete or 
fulfilled, according to the services or benefit, actually 
rendered in return for the wages of hire leceii ed ; and 
the person hired has consequently the option of dis- 
solving tlie contract at any moment of the pcrioil origi- 
nally agreed for. It is however unavoidable, and 
actually necessary, in contracts of a ditU reni natiir(‘, 
such as in farms of land, &c. that the lessee^ should not 
have this power. But reverting to coniraegs oi hire for 
service, for a long period, and the nefarious j)ractices 
of subjecting free-men to a state of bondage' and slavery 
under this pretence, it apjiears expedient to ])rovidc 
against such abuses; and with this viciw, to rostric t the 
period of service, in all contracts of hire of fn e-men, 
to a month, one year or at the utmost to three years; 
as in the case of a farm of endounients. Jt is custo- 
mary also, among women who kc<‘j) srts ol* danc ing 
girls, to purchase female childri'ii from their j)arents ; or 
by engagements directly witli the cliildrcn tln'inselvcs. 
Exclusively of the illegality oi' such purcluases, there is 
a further evil, resulting from lliis ])raetiee, whicli is, 
that the children are taught dancing ami singing ibr 
others, and arc also ijiadc prostitutes; I)(>th of whicli 
are extremely improper, and expressly forbidden by the 
Law\ 


915 


Q. 2. What legal powers arc the owners of slaves 
allowed to exercise upon the persons of their slaves; 
and particularly of their female sla\es? 
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R. 2. The rijrhtfiil proprietor of male and female 
slaves has a claim to the services of such slaves, to the 
extent of their power and ability; he may employ them 
in baking and cooking-, in making, dying and washing 
clothes; as agents in mercantile transactions; in at- 
tending cattle, in tillage, or cultivation; as carpenters, 
ironmongers and goldsmiths; in transcribing; as 
weavers, and in manufacturing woollen-cloths; as shoe- 
makers, boat-men, twisters of silk, or water-drawers; 
in shaving, in performing surgical operations, such as 
<‘upping; and as farmers, bricklayers, and the like: and 
he may hire them out on service in any of the above 
capacities, lie may also employ them himself, or for 
the i:sc of his family, in other duties of a domestic 
nature; such as in fetching water for washing, or puri- 
fication; in anointing his body with oil, and rubbing 
his feet, in attending his person while dressing; and 
in guarding the door of his house, &c. He may also 
have roiinexion with his legal female slave; provided 
she is arrived at the age of maturity, and the master or 
proprietor has not previously given her in marriage to 
noth or. 


Q. 3. What offences upon the persons of slaves, and 
particularly of female slaves, committed by their own- 
ers, or by others, arc legally punishable, and in what 
manner ? 

R. 3. If a master oppress his slave, by employing 
him in any duty beyond his power and ability; such as 
insisting upon his carrying a load which he is incapa- 
l)le of bcciriiig, or climbing a tree which he cannot 
accomplish, the ruling power may chastise him. It is 
also improper for a master to order his slave to do that 
which is forbidden by the Law; such as to put an 
innocent person to death; to set fire to a house; to 
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t^ar the clothes of anotlier, or to commit adultery 
and fornication, to steal, or drink spirits, or to slander 
and abuse the chaste and virtuous; and if a master 
be guilty of such like oppressions, tlie ruling power 
may inflict on him exemplary punishment by Tazeernwd 
Akoobuty on principles of public justice. It is further 
unlawful for a master to punish his male or female 
slaves for disrespectful conduct, and such like oflences, 
further than by moderate correction, as the power of 
passing sentences of Tazeer and Qisas is solely vested 
in the ruling power. If therefore the master should 

" * be punislied 

exceed the limits of his po'wer of chastisement above for maitreat- 
stated, he is liable to Tazeer, If a master should have 
connexion with his female slave before she has arrived 

a suflicient 

at the years of maturity, and if the female slave should cuuiip for 
in consequence be seriously injured, or should die, the 
ruling power may punish him by Tazeer and Akoobut, 
on principles of public justice as belbre stated. 

Q, 4. Are slaves entitled to emancipation upon any 
and what maltreatment? and may a Court of Justice 
adjudge their emancipation upon proof of such mal- 
treatment? In particular, may such judgincuit be passed 
upon proof that a female slave has, during her mino- 
rity, been prostituted by her master or mistress? or that 
any attempt of violence has lx en made upon her per- 
son by her owner? 

R. 4. If the master of male or female slaves should 
oppress or tyranni/.e o\ (t them, by beating them un- 
justly, stinting them in food, or imposing upon them 
duties of a diflicult and oppressive nature, so as to 
cause them aflliction and distress; or if a master should 
have connexion with his sla\c girl, before she has ar- 
rived at the years of maturity; or should give her in 
marriage to another, with permission to cohabit with 
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her, in this state ; such master sins against the Divine 
Laws ; and the ruling power may punish him by Tadeeb 
and Tazeer on principles of public justice; but the 
commission of such crimes, by the master, does not 
authorize the manumission of the slaves ; nor has the 
ruling power any right, or authority, to grant them eman- 
cipation. Adverting, however, to the principle upon 
which the legality of slavery is originally established, 
(viz, that the subject of property must be an infidel, 
and taken in l!ie act of hostility against the faith); 
and also to the several branches of legal slavery, aris- 
ing from this principle, as by purchase, donation, im 
heritance, and Khana Zadee ; whenever a case of the 
unlawful possession of a male or female, shall be 
referred to the ruling power for investigation, it is the 
duty of such authority to pass an order, recording the 
original right of freedom of such individual ; to deprive 
the unjust proprietor of possession, and to grant imme- 
diate emancipation to the slave. 

CASE 111. 

Q. 1. The father of Decndar Khan (the plaintiff) 
was a Hindoo, who in a year of scarcity, out ol neces- 
sity, sold his sou to Budun Kliaii and Mussummaut 
Asalut, to whose property Gholain lloosein Khan (the 
defendant) lays claim. Does Deendar Khan by such 
sale legally become a slave or not? 

R. 1. As the original state of man is freedom, no 
free person, whether Hindoo or Moosulmaun, can le- 
gally become a slave, from the circumstance of his 
having been sold in a year of scarcity, out of necessity. 
The contrary doctrine is maintained only by very weak 
authorities. That such sale does not constitute slavery, 
is the authentic opinion.* 


See Prin; Slavery 1, 
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Q. 2. According to Law, what circumstances aro 
essential and necessary to the ceremony of emancipa* 
tion? 

R. 2. Words indicative of the act of emancipation Emandpatiou 
are suflScient to give it effect, in whatever language ®^*®‘*^* 
expressed. It is not at all necessary, or essential, to 
execute a deed, or to use any formalities on the occa- 
sion. 


CASE IV. 

Q. It is a well known principle of Law that free 
persons cannot on any account be sold ; yet it appears 
to be a generally received opinion that the selling and 
purchasing of mankind, in times of distress or difficulty, 
are allowable. Docs the latter doctrine rest on any 
legal foundation ? 

R. Although it is doubtless the most received and 
authentic doctrine that, generally speaking, purchase 
confers no right of dominion over mankind, yet it is 
laid down in certain works of authority, siicli as the 
Inaija, the Zukheera and the Moheet, as a tradition of 
Imam Moohiimmud, that a person is at liberty to sell 
his own freedom in times of difiieulty and distre ss, when 
hard pressed by his creditor.* The following is an ex- 
tract from the Inaya : — “A person put a qneslion to 
Imam Moohummud, requesting his opinion as to the 
sale of the liberty of a free-man, when perishing from 
famine. He replied, that under the circumstances stated, 
the sale is allowable ; otherwise not. — A second ques- 
tion was put to him as to the right of concubinage, 
possessed by the purchaser of a woman under such 


• The doctrine here maintained seems to confons to that of the CivU 
Lavr, — ** Slavery was created thirdly by sale from others or themselves, 
for persons of above twenty years of a^e might fell Ut sla* 

%ery.” — Brown's Civil Law, voi l,pagt 67. 
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circumstances ; he answered, that it is lawful, and that 
the parentage of the child begotten on her is established 
in the purchaser, and so likewise if such purchaser 
had sold her to a third person.'* It is laid down in the 
Zukheera , — A free person is competent of his own 
will and accord to sell his own liberty, at a time when 
he is in pecuniary difficulties and his creditor demands 
payment, having recourse to violent or compulsory 
measures.” It is also written in the Moheet , — “ It is not 
lawful for a man to sell his liberty except when he has 
no other means of discharging a debt which he owes, 
or except when he is reduced to such distress as to 
make it necessary for the preservation of his life, or 
except in a time of famine, when from extreme hunger 
he would eat carrion or human flesh ; to avoid which 
it is better that a man should sell himself into slavery. 
From this cause people sold their liberties in the time 
of Joseph.” According to the foregoing authorities 
contained in the Moheet and the Zuklieera, and the tra- 
ditionary doctrine of Imam Moohummud cited in the 
Inaya, it is generally admitted that free-men are com- 
petent to dispose of their own liberties by sale, in cases 
of extreme distress.^' 


CASE. V. 

Q. Does the estate of Inayut Oollah go to the widow 
of Wasil Beg, who was educated by the deceased pro- 
prietor ? 

B. It appears that Wasil Beg was not the son of the 
deceased proprietor but merely an elev^ of his, without 
any tie of relationship, and was purchased by him for 
a sum of money. The estate left therefore by the de- 
ceased proprietor, according to Law, does not devolve 


See Prin: Slavery 17. 
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tbfj widow of W asil Beg. In the Mujina-ool Burkaut, 
treating of impediments to succession, it is stated,-— 

Slavery is an impediment to inheritance ; and there is 
no difference in this respect whether the claimant be a 
pure slave, totally destitute of any thing approaching 
to freedom, or whether he may have been partially 
emancipated, such as a privileged or licensed slave, or 
the mother of offspring, nor according to Jlboo Haueeja 
one emancipated by his half-ow ner.”* 

CASE VI. 

Q. A prostitute hires the daughter of another w oman, 
as a slave, for the sum of twenty rupees, and causes 
her to follow the same line of life as herself. Is such 
transaction lawful ? 

B. According to I^aw, the transaction (as api)ears infant bo- 
on the face of the deed) is not allowable, because the ’"I'*'* 
authority of parents over their children is restricted to pi 
the age of childhood, and after they attain puberty the InMv't^l^JnVoV 
parents have no autjiority to dispose of their persons I'bt it> on 

^ JiUainirn? llio 

or property; but, in the present iiislaiico, it seems that of puber. 
the mother let out to hire her child, Avhile only six years 
old, in slavery, for the term of ninety-five years, ^low 
after the age of puberty (tlie extremest verge of which 
is fifteen years according to Eaw) parents have no 
right of disposal, as atlecting their children. This hiring 
therefore for the term of ninety -five years cannot, under 
such circumstances, be admissible. It has been de- 
clared in works of authority, that if a person has been 
let to hire by his parents during his childhood, he is at 
liberty, on attaining the age of puberty, cither to con- 
tinue in service or to annul the contract entered into 

• The question in this case supposes that the slave was «uch in the 
strict and legal acceptation of the term. For the disqualifications at- 
tendant on the state of blavcry. See Prin: Slav : 11. 

S 2 
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by liis parents, by emancipating himself from bondage* 
Besides the life of a prostitute is exceedingly reprehen- 
sihle, and it can never be tolerated that a person of this 
description should hire another to make her follow the 
snnic pursuits. The authorities for the above doctrine 
are as follow: — Extract from the Tuhzeeh cited in the 
Fniawai Ibrahim Shahee , — “It is allowable for a fattier, 
a grand -fall] er or for mothers to let out to hire an inlant, 
but when it attains puberty, it may either aflirm or an- 
nul the contract.’’ So also an extract from the twenty- 
third chapter of the Yunbooa, a commentary on Tuha- 
vec cited in the Ibrahim Shahee, at the concJnsion of 
the chapter on guardians, — “ When an infant shall 
(be able to) understand the period of a lease, it is 
optional with him to confirm or to annul it, provided it 
aflects his jierson, but, if it affects his property only, 
it is not optional with him to set it aside, nor can 
he rescind a contract of sale entered into during his 
minority. 


CASE. Vll. 

Q. A person has a family by his wife, and also a 
family by one or two concubines, to whom he was not 
married. I’hese concubines were slave girls, but it is 
not clear whether they were the property of the person 
in (jiu stion, or of another. 'J’he qut stion is, can the 
issue of thos(' concubines inherit the property of their 
father on his death ? 

E. Children born of a concubine, who was the slave 
of another, and to whom the lather was not married, 
are not entitled to inherit his property ; and the reason 
is, that, being*^ the fruit of fornication, their parentage 
cannot be established in that person, and secondly, be- 


This of course implies that tlie persons \%ho entered into the con- 
tract on his behalf ueic his legal "uardiuns. 
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cause, leaving fornication out of the question, the 
children begotten on the slave girl of another person 
are the property of her master, and this hi ing the case, 
they can ha\e no claim to the property, Ix'cause slavery 
is one bar to inheritance. If the concnbijic Me re tlie 
property of the father, and either she or her mother had 
been made captive in an inlidel country, ami had b(*en 
duly subjected to slavery, tlie (onnection without mar- 
riage is legal, and the panuitage ot‘ her oilspring wtui Id 
vest in the (atJier, if he elainu‘<I tlnun, and after his 
deatli they Mould he entith‘d to a ]>orti(>n of inheritama*. 
But if slie had not been duly svd)j(‘eU‘d to slavery by 
being made l aptive in an iniidc l eountrv, as a!>o\(‘ des- 
cribed, sueli eom ubine is not a. sla\(‘ in the h gal s('ns(^ 
of the term, and eonnexiou with her is unlaw (id, with- 
out marriage; nor will the paicntag(' o(‘ lu r ollspring 
be established in the father, because it is a, re(|uisit(^ 
condition in the establishment o(‘ j)ar('nlage that tlu n^. 
should be a consorl ; and consorts are eitln r principal 
or inferior. A wife is of the lirst description, (In* ))a- 
reittageof whosi‘ olfspring is established in the husband 
indejieiuUmtjy of any claim on his part, and cannot Ixi 
disavowed by Ins denial. A slave* is of tin* oIIkt 
description, tin* jiarentagc* of whose olfspring is not < s- 
taldished in the father without claim. 'Tin* liglil o( 
inheritance depends on tiie ( stabiishment c)( pan iitage ; 
consequently the* childrc ii ol sm h c-om ubim s are not 
heirs. 


Rfjf 

on tlio iiniMur- 
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Q. Tlie slave girl of a Moosuhuatni (the riirhl to 
whom he had acquired hy inheritanee*; married liie 
slave of anotlier person, and hc>th the vvii’e and husband 
took np their abode in ibe bouse; of the; proprietor cvf 
the female slave*, where she* brought forth ehildn n in 
consequence of the matrimonial inte rcourse. The* ])ro 
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prietor of the male slave superintended the marriage 
ceremony and defrayed all the expences attendant on 
the occasion, inclusive of the usual donations presented 
to the bride’s mother. Under these circumstances, whe- 
ther is the proprietor of the female slave or of the male 
slave entitled to the proprietary right in the issue of 
the marriage? Has the mother of the female slave 
any right to take pecuniary donations and to contract 
her daughter in marriage, she herself being the slave 
of the person who is proprietor of her daughter ? 

R. Under the above circumstances, the mother of the 
slave gill was not entitled to receive any pecuniary 
donation in consideration of her daughter’s marriage, 
or to dispose of her in marriage. The contract, to be 
complete and binding, piust have the approbation of the 
proprietor of the female slave, but his consent is infer- 
red, as on receiving intelligence of the marriage, he did 
not oppose it in any manner or object to its consum- 
mation. The proprietor of the slave girl has the abso- 
lute right to the issue of the marriage, and the master 
of the male slave can prefer no legal claim.* 

CASE IX. 

Q. 1. According to the Moohummtidan Law, if a 
fchild is born of a female slave, purchased by her pro- 
prietor, is such child the property of the mother, or of 
her master ? 

R. 1. According to the Moohummudan LaW| the term 
slave signifies a person who has become the property 
of a MoosUm by capture in an hostile country, or de^ 
scendants from such captives. Children bom of such 
women are the property of their masters. It is stated 


See Prin ; Slavery IB. 
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in the Shurhi Viqaija, Hidaya and other authorities^ — 

The embryo follows the mother both in slavery and 
emancipation.*^ 

Q. 2. Is it lawful to dispose of by sale, or to deposit 
as a pledge any human being? 

2. No human being who is in a state of freedom Sale or 
can be a fit subject of sale or deposit; according to the ^ 

Shurhi Viqaya^ — “The sale of a frce-nuin is void. To 
deposit as a pledge a free-maii is an invalid act.” 

CASE X. 

Q. A free-woman having attained the age of majo- 
rity, that is to say, being fifteen years old, voluntarily, 
and by her own choice, contracts matrimony with a 
slave, and they live in the same house together, as hus- 
band and w ife, for the space of a year and a half. Can 
such marriage of a free-woman with a slave, bo consi- 
dered a legal and valid contract? 

R. The marriage of a free-woman with a slave is Of the marri. 

, . . . . . L tree- 

legal and valid. This opinion is in conformity with women w'lth 
the doctrine maintained in the ^odoorce,-— “ When a 
slave, by the consent of his master, marries a free-wo- 
man, he is responsible for her claim of dower, and be 
may be sold in satisfaction thereof.*’* 

CASE XI. 

Q. A woman of the Hindoo persuasion resides in 
the house of a Moosulmaun and becomes a convert to 
the faith of Moohummud. After such conversion she 
takes up her abode with a Rajpoot, lives with him as 


•See Prin: Slavery 14. But the offspring of such marriage are slaves 
and belong to the master of the husband. 
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his concubine, and has by him a daughter, who is 
living, as are also both her parents. Under these cir- 
cumstances, to which of the parents does the daughter 
belong? If the daughter belongs to the llajpoot, is he 
entitled to sell her to another or not? If he is entitled 
to do so, can the purchaser of her, dispose of her to- 
another by sale ; and if, during her minority, she lives 
with the purchaser, is she, on lier attaining the age of 
maturity, at liberty to free herself from slavery or not? 
According to the Moohvmmudan Law, what sort of 
slaves are fit subjects of purchase and sale? 

The parents of R. The daughter having been bom in a state of free- 
nmte Xill parents arc* not ])roprietors of her, but the 

have nought mother is entitled to the charge of her person until she 

t‘> it . - . , *7-1 f ^ j • 

into slavery, attain the age ol pulierty. ISeillier ol the jiarents is 
pemiitted to sell such child, and whosoever purchased 
it, the purchase is null and void ; as mankind is origi- 
nally free and is not a lit subject of slavery, except in a 
Of JsU'cia. case of Jsteela, which obtains when a Mooli funmndan 
ruler subdut's the dominion of inlidels and makes cap- 
tives of its inhabitants, both male and lemale. If they 
become converts to the Moohummtidan religion, their 
lives should be spared, but they will continue in a 
state of slaxery in consideration of their original infi- 
delity. In this case the ruling power is invested Avitli 
authority to dispose o(‘ them by sah‘ or gift. According 
to the Moohunimudou Law, therelbre, slaver}^ can 
originate in one way only, namely, by Isleela, as above 
defined; and there are three descriptions of slaves — 
MumJook or acijuired, Moivroos or inherited, and Mow- 
hoob or given. The o/lspring of these three descriptions 
of slaves are termed Khdneft Zad (viz. born in the 
house), and they continue in a state of slavery, unless 
emancipated by their masters. 
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CHAPTER IX. 

PRECEDENTS OF ENDOWMENTS. 

CASK 1. 

Q. Can an individual assign, in payment of liis ^\ife’s 
do\\er, lands wliicli have been ap])ropriated to a religi- 
ous endowment? lJa\e the partners in the properly so 
assigned a right to eJaim it ? and if so, is the assignment 
ol* it in dower rendered null and void? and, supposing 
any of the ])artners in the proptTty so assigru‘d to ac- 
quiesce in and assent to its being assigned in pay- 
ment of dower, wall the act of such person be good 
against her heir ? 

R. In Law, proj)erty appropriated to an endowment, Eiuiowed pro- 
is neither a fit subject of inheritance, nor of sale, nor 

of dower,^ because, according to the n‘ceiv(’d ojiinion, ">■ fiH- 
a thing so approj)riat(‘d is the property of no indivi- 
dual, but appertains to the Aliniglity. If th(‘ trustee of 
an endowment should have madi* an assignnu'nt of the 
nature alluded to, In* should be d(‘])osed, on a( count of 
his breach of trust. Tin* ruling authority has the 
power of appointment in the alisi in <* ol the appropria- 
tor or his executor. Tlie dower of a woman is a just 
debt; and cannot be extinguished without jiaymenf, 
or relinquishment on her jiart. As property appropria- 
ted to an endowment is not a lit subject of inheritance, 
a claim founded on partnership by right of inheritarna* 
is inadmissible. II’ any one assign property so appro- And /»}u.uid 
oriated, in payment of his wife’s dower, and the trustee 

* 7 A ais- 

acquiesce in such assignment, he should la; deposed, pos, a of, and 
on account of his breach of trust; and alter his being 


• See Prm ; Endt; 2. 
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so deposed, the ruling power should appoint in bis 
place another trustee, who will be competent to reclaim 
the lands so appropriated, which had been assigned in 
payment of dower. 

CASE II. 

Q. 1. Has a superintendent the right of selling en- 
dowed lands, for the purpose of defraying the expences 
attendant on the repair of the buildings of the endow- 
ment ? 

Sale of en- R. 1. Generally speaking, the gift or sale of endowed 
. lands is illegal. It is incumbent on the superintendent 
tendent when to apply the profits of the lands, in the first instance, 
to defray the expence of repairing the buildings of the 
endoAvment, and the surplus may be applied to other 
purposes connected with the institution ; although the 
person who founded the endowment may not have spe- 
cified the repairing them as a condition. If the profits 
of the lands are not sufiicient to cover the expence of 
necessary repairs, the trustee is at liberty to dispose of 
such portion of the lands as may enable him to efiect 
this purpose, because the preservation of buildings is, 
in all cases of endowment, a matter of indispensable 
necessity.* 

Q. 2. Supposing the superintendent, under pretence 
of applying the proceeds to the repairs of religious 
edifices, disposes of the endowed lands, but in reality 
applies the proceeds to other purposes, will such sale 
be upheld or set aside ? 


• Rut «ale sLould not be resorted to so Iodr as any other method of 
realizinj^ the necessary funds may exists and even in that case judicial 
authority should be obtained. This is agreeable to the opinion of 
Hisnboodeen-ul BoUharce cited in the Futawai Hummadca^ and other 
works. 
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R. 2. The reply to the first question will show, that Rule wiiore 
a sale of endowed lauds made by a superinffendent, for J![- 
purposes other than to defray the necessary expen oes 
of repairs, is illegal. Therefore, a sale being made, 
and the proceeds being applied to other purposes, it will 
be set aside, and the superintendent should be deprived 
of his office, for breach of trust.* 

CASE III. 

Q. 1. Certain lands were conveyed by royal grant to 
the superior of an endowment to hold generation after 
generation, and the produce to be appropriated to the 
maintenance of himself and the religious endowment. 

The grantee died childless. In this case, has his mo- 
ther, or have his sisters, any legal proprietary right 
to the lands granted as above; and if so, in what 
proportions ? 

R. 1. Royal grants are of two descriptions. The 
one is culled Altumgha and is made for personal pur- 
poses. To such an estate, on the death of the grantee, 

' the sharers and residuaries succeed to their legal por- 
tions according to the Law of Inheritance. The other 
is made for charitable and religious purposes and is 
termed wuqf. With respect to the latter no claims of or h uvA 
inheritance are admissible ; and, after the death of the 
superior, his mother and sisters have no better title to 
the succession in proprietary right than any other per- P**'^*' 
sons. In the award of shares to persons entitled to 
participate in the benefit of an endowment, the Law 
makes no distinction between males and females. A proc jcdi 
partition of the endowment itself is illegal, bat a par- partibk*. 
tition of the profits arising therefrom is allowable. 
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Q. 2. The superior of an endowment having obtained 
a royal grant of certain lands for the support of a 
religious and charitable institution, and for his own 
maintenance, died childless. On his decease, his half- 
brother sued his widow to recover the said lands, and 
obtained a judgment from the ruling authority, (not the 
king) that the lands should be held jointly and in equal 
proportions between the litigating parties, on the con- 
dition that they and their respective heirs should 
abstain from future dispute. In this case is such par- 
tition allowable, and if so, will it hold good during the 
life-time of the parceners only, or will it be binding 
against their heirs also ? 

By order of jj 2. It is lawful iu the ruling power to confer on 

any ruling 

authority. the half-brother of the deceased superintendent the 
possession of the lands in question, and to award a 
partition of the profits in favor of the widow and 
daughters as a charitable donation ; because the ruling 
power is in such cases authorized to order a partition 
of tlie profits, though incompetent to direct a partition 
of the endowment itself 


Q. 3. After the partition above alluded to, will a 
gift made by the widow of her portion to her daughters 
be good and valid? 

But gift of R. 3. As the widow had no legal right to the propcr- 
ty acquired by her at the partition, and could have 
invalid. succeeded to it only as hn object of charity, her gift of 
such property to her daughters is illegal ; besides, by so 
doing, it would be making a gift of profits, and a gift 
of profits is null and void. 

Q. 4. If, after the partition as above stated, a second 
royal grant should issue of the same tenor as the first, 
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conferring possession on the son of the half-brodier of 
the superior^ will the benefit of partition and right of 
inheritance conferred on the widow and daughters by 
the intermediate award of the ruling power, be render* 
ed inoperative and be annulled by the subsequent 
royal grant ? 

R. 4. If the second royal grant is similar in purport partition 
to the first, merely appointing a superior, without ma- 
king any mention of the partition, it cannot be held to 
annul the intermediate award of the ruling power ; * 
because the widow and daughters of the iirst superior 
have no legal right of inheritance; the benefits to them 
arising out of a charitable donation, which, without 
some very cogent reason, it is illegal to defeat.* 


CASE IV. 

Q, 1. Moohummud Rufeeq was made superior of a 
certain endowment, and by the grant which conferred 
the office, it was declared heritable by his furzundan or 
offspring. At present the daughter of his grand-son in 
the male line, and the grand-son in the female line of 
his grand-son in the male line, are in possession of the 
office. Now the great-grand-son in the male line claims 
the office, on the plea, that the firsjt of the two occu- 
pants is a woman, and therefore incompetent to its 
duties, and that the second cannot^ according to Law, 
be enumerated among the offspring of Moohummud 
Rufeeq. Can therefore the grand-son in the female line 
of the grand-son in the male line be enumerated among 


^ In the originul question and answer to this ease, the offices of 
tvLwuUe or superintendent, and of St^ada ni$heen or superior, seem to 
been confounded, although the offices arc, in point of fact, entirely dis- 
tinct. See Note to? Precedents of Endt: case 9. The diffiercnt offices 
however may have been held by the same individual, as there Is noth- 
ing incompatible in their union. To avoid confusion, I have rendered the 
term by that of superior only, being the term made use of is the first 
question. 
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the offspring ? and are females competent to the duties 
of such offices? 

R. 1. Under such circumstances, the grand-son ia the 
female line of the grand-son in the male line cannot be 
enumerated among the ftirzundan or offspring or lineal 
descendants of Moohummud Rufeeq; because when 
these terms are applied relatively to a person, they 
mean only those who are the lineal descendants of that 
person, or his descendants in the male line for three 
generations, and even lower: but the grand-son in the 
female line takes his descent from his own father, and 
not from Moohummud Rufeeq, as appears from the 
A (^scpndant Avlumgeeree, — If a person say^ I have appropriated 
line is not this land for the benefit of my descendants, all the 
Ihe rt<^i^®r2irions will inherit, without regard to sex, on ac- 
i»i;iiprinR of couut of the general signification of the term descen- 
iis ancestor, Kliizanut-ool 3Iooftieei), — If a 

man appropriate an estate to be enjoyed b^ his descen- 
dants ill perpetuity, so long as the race continues, and 
he leave children and children of his male children, ft 
will be divided among them equally, and no preference 
will be shown to the males over the female, because the 
appropriation declared them equally entitled. But the 
children of females are not reckoned among the lineal 
descendants accordftig to the approved doctrine. Such 
also would have been the case if the property left had 
been a bequest, instead of an appropriation; and it has 
been ruled according to this doctrine, because the 
descendants of a man’s daughters are not the lineal 
descendants of that man, lineage being derived from 
A female can- the father, not from the mother.” Females are not 
rior of ^ en- competent to asWme the office of superior of an endow- 
ment ; and such an act is at variance with the usages 
of the country, because it is the duty of the superior to 
instruct and guide his disciples, to teach his scholars. 
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and to keep their company continually, in private, and 
in public, and this cannot be done with propriety by a 
woman, whose duty it is to live retired and secluded. 

Q. 2. In the grant obtained by Fyazool Islam, the 
grand-son of Moohummud Rufeeq, it is stated that tlie 
offices of trustee, controller and superior of the endow- 
ment is continued and confirmed in him and his offspring. 

Under these circumstances, do his daughter and the 
son of his daughter fall under the denomination of 
offspring? 

R. 2. The grant obtained by Fyazool Islam restricts The offices of 
the offices of superintendent, controller and superior of aent anci ru- 
the endowment to him and his offspring. His daughter p*'*'*.'**^ 

is enumerated among his offspring, because that is a ge- maira off- 
neral term, and includes both sons and daughters equal- 
ly; but she is nevertheless excluded from the operation 
of the grant,%hich provides for the performance of the heiiiKH i V ' 
duties of superior, to which she is incompetent. The 
sin of his daughter is also excluded, according to the being of t 
approved doctrine, -because tlie expression “ offspring of 
a person” applies to the person from whom the lineage 
is derived, and the daughter s son does not derive his 
lineage from his maternal grand-father, but from his 
t^wn lather; as appears from the Aulumgeeree, — I have 
appropriated this land for the benefit of my son and my 
son’s son : the son who is the issue of his loins, and the 
son of his son, whether living at the time of the appro- 
priation or born subsequently, will take possession, for 
they are both equal in point of right ; but a descendant 
lower than two generations cannot participate in the 
possession, nor can the sons of daughters, agreeably 
to the approved doctrine: according to which cases 
are ruled.” 'fhe same opinion is maintained in the 
Moheei--oo Surukhsee, 
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Q. S. It appears that Shakir All Khan conferred on 
Moohummud Rufeeq, the spiritual care and direction^ 
the euperintendence and charge of the scholars of the 
institution, and indigent p6rsons> of the endowment, 
together with charge of the seminary and endowment, 
and the dwelling-houses attached thereto* and also 
conferred on him the oflSce of preacher and lecturer: 
and having constituted him his sole successor, vested 
him with plenary and absolute power therein. He also 
divided the appropriated funds assigned for the main- 
tenance of himself, his descendants and family, and 
gave them to his son Moohummud Rufeeq and others. 
He, the said Moohummud Rufeeq, at his own request,, 
obtained a grant of the offices of trustee and superior 
of the endowment, restricted to his own offspring ; and^ 
having assigned more than half the funds appropriated 
for his own maintenance, to the use of the endowment. 
and cdUiege, and to the support of the offices of supe- 
rior and superintendent, died. Under tiie^ circumstan- 
ces, are the offices of superintendent and superior,, 
legally restricted to the descendants in the male lil^ 
of Moohummud Rufeeq? can the grandson in the 
female line, be enumerated among the male offspring or 
lineal descendants of that person? 

R. 3. Although it is allowable to confide the trust of 
a pious endowment to women, as well as to men, yet, 
in this case, it has been <dearly ascertained, that Moo- 
hummud Rufeeq caused the offices of superior, and 
superintendent to be centred in his own offspring exclu- 
siv^y, without making any distinction. It is necessary 
therefore, that all the duties should be performed by 
one person, but it is necessary also that this person 
should be one of the male descendants of Moohummud 
Rufeeq, for, as was before mentimied, it is not custom- 
ary to invest females with the office of superior of mi- 



SSfi 


Precedents of endowments^ 

dowments. The grandson in the female Hue caniiot be 
enumerated among the offspring or lineal descendants 
of Moohummud Rufeeq» as was shewn above. There* 
fore, according to established usage, he, of the mal^ 
offspring or lineal descendants, who is most worthy, 
will be entitled to succeed to the offices in question. 

CASE V. 

Q. The inhabitants of a certain village formed a 
subscription among themselves, and having collected 
the sum required, built a mosque, accompanied with 
suitable places of worship on the ayma or rent free 
lands, of a certain Fakeer, Have the builders of these 
edifices a right to appoint any other Fakeer to collect 
the offerings there presented, or has the Fakeer, on 
whose land the edifices were built, a right to make the 
collections and to exercise general superintendence? 
Supposing the builders to have the right of appoint- 
ment, has the son of the person appointed by them, an 
hereditary right to succeed to the office of superinten- 
dent, on the death of his father, or have the builders in 
such case a right to appoint another successor. Sup- 
posing the Fakeer to have the right of superintendence, 
on whom will the office devolve on his death ; on his son, 
or on some other person? 

li. Both land and building are included in the term Casn of a 

nioftqtip, built 

mosque* It is neither simply land nor simply building, without the 
but it comprizes both. The land is the chief part of it, 
because the foundation of the mosque stands upon it, 
ani the superstructure is dependant on the land. Un- 
der these circumstances, without the couBcnt of the 
Fakeer, who is the land-lord, the building cannot in the 
legal sense be termed a mosque; because no one is at 
liberty to erect a building on the land of another without 
that other^s consent, and if he do so, the law sanctions 
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itg being rmed to the ground. If the Faher, who 
the land-lord, consented that the subscribers should 
build and endow a masque, and appropriat^di bis land 
for that purpose ; in this case the subscribers and the 
Fakeer are participators in endowing the mosque, the 
former by contributing the building, and the latter by 
contributing the land. He who makes the appropria- 
tion has the patronage of appointing a superintendent; 
but as in this case they all unite in making the appro- 
priation, the patronage is vested in them all collectively, 
not individually ; and the Fakeer and the subscribers 
must unite in nominating a trustee, for the purpose of 
collecting the appropriations, offerings, and other profits, 
and applying them to the use of the endowment. If 
the Fakeer had said to the subscribers, that he was 
a poor man, and not able to bear the expence of erect- 
ing a mosque, and had requested them therefore to erect 
one on his ground, for his benefit, in order that he might 
endow a mosque, and the subscribers agreed to do so ; 
in this case the building is the property of the Fakeer, 
and he alone is considered the person who makes the 
appropriation. The right of appointing a superintendent 
ill such case, rests with him, and after his death, the 
right devolves on his heir. Under these circumstances, 
if the subscribers have built an edifice on the lands of 
the Fakeer without his consent, let them either present 
it to the Fakeer for the purpose of its being appropri- 
ated and endow;ed by him as a mosque, or let them 
raze it to the ground, because no person is at liberty to 
build on the land of another, as was above stated. He, 
who makes the appropriation, has the right to app^nt 
a trustee, and he may appoint whomsoever he likes, 
and after him his heirs. Authorities: Kazee Khan , — 
The appropriation of a superstructure without its 
basis is not allowable ; an edifice independently of its 
fpundatiou is not a mosque/* Shurhi Viqaya, — If 
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any one bnild or plant on the land of ano^er, let tliie pairo* 
thing built or planted be razed or rooted out ” Khiza. HowleL 
nuUool Mooftken,—*^ He who makes the appropriation 
has the patronage of the endowment; after him his 
e?;ecutor, unless they are excluded by being or becoming Exc«pt|aii. 
profligate ; in which case they will be deprived of the 
patronage, which will be vested elsewhere ; but it will 
revert to them should they return to virtue, and-it^ after 
having appointed a superintendent, the founder desire 
to remove him, he is at liberty to do so, and assume 
the superintendance himself.” Hidaya , — ‘‘ If a person 
usurp land and build and plant thereon, he will be 
desired to eradicate and raze his plants or buildings. 

The patronage is vested in him who makes the appro- 
priation, and after his death in his heirs.” 

CASE VI. 

Q. Roushun Shah, died possessed of a cemetery and 
an Imambara, leaving a son and a daughter, the defen- 
dant and the plaintiff in the present case. It appears, 
from the defendant's admission, that, on the death of 
his father, he took possesion of the aforesaid property 
and realized the sum of one hundred and fifty rupees 
by permitting the performance of the rites of sepulture 
in the burial ground ; part of which sum he laid out on 
buildings attached to the ground and on charitable 
purposes, and the remainder of which he applied to bis 
own use. The law officers, on being before consulted, 
declared that unless the property in question had been 
formally appropriated as umqf, the plaintifl’ is entitled 
to a third share of it; but it was not distincdy stated 
that she is entitled to any part of the property in 
dispute, or to any part of the profits realized therefrom, 
and if so, whether her pmtion is to.be deducted from 
gross receipts or firom the net profits; the 
V 2 
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alleging that her consent was not obtained to tbe 
expenditure of the profits. 

It appears that the owner of the cenaieteiy and of 
the Imamhara converted the former place into a source 
of personal profit, by permitting the bodies of strangers 
to be buried there for a pecuniary consideration, in the 
manner of sale or hire. Legally, therefore, such places 
are fit subjects of transfer and inheritance, and should 
devolve on all the heirs of the former proprietor. The 
plaintiff is farther entitled to obtain her legal share of 
the profits, after deducting such portion as may have 
been actually expended in the manner stated by the 
defendant.* 


CASE VII. 

Q. Is it permissible according to Law, to make any 
division of the lands, or distribution of the revenues 
belonging to the shrine of a saint, or should they re- 
main in the exclusive possessibn of the superior of the 
endowment? 


B. If the revenues belongii% to the endowment be 
derived from lands or other property, which admits of 
the realization of profits, without detriment to their 
source, the appropriation of them to religious purposes 
must be considered as intended for the consumption of 
their produce only: on th€^ other hand, if they consist of 
other property, sudi as money, or food, they are held to 
be of the nature of pious offerings, and charitable 
donations: In the formOr description of property, the 


* As erroneous opinion appears to be ehtertalaed that all property 
destined to religious purposes necessarily partakes of the nature of an 
endowment; but, in pmni of fact, no' prdpbrty sMohtd be considei^ aS 
such, unless specially appropriated by the owner. It was doubtless 
under the eiroheous impression here alluded to that tEe abore question 
was pot ^ 
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light over the pttodace <wdy vests. , In the latter, the ap- 
propriation is considered to confer an absolute right to 
the thing itself. Charitable donations should be distri- 
buted amojig the heirs of the departed saint, who hare 
charge of the endowment^ and if there be none, among 
the servants of the endowment The profits also of the 
endowment belong of right to the heirs, and should te 
ilistributed among them, but the Laws of Inheritance 
do not obtain in this species of distribution. On the 
contrary, all the heirs take per capita, that is to say, the 
profits will be made into ,as many shares as there are 
sharers, nor will the portion of one be greater than that 
oi' another, supposing them all to be equal in knowledge 
and piety. This doctrine is maintained in the Hidaya, 

The offerings which people present at the shrines of offerings 
departed saints belong to their heirs, and it is neces- 
sary that profits so accruing, shoul4 be distributed among to the deceas* 
them alone, and the share of one should not exceed that 
of another unless in a case of superior knowledge, and 
piety. If there are no heirs, the servants attached to And in their 
the establishment have a right to the offerings, and i 
there be no servants, they should be distributed among the ©stabiwh 
necessitous Moohummudans. The Law requires, in 
these cases, that a trustee or superintendent should 
be appointed, as well to guard against any misappro- 
priation of the proceeds, as to prevent disputes arising 
among those who are justly entitled to them. The 


authority of a superintendent or trustee is legal, sup- 
posing his nomination to have been ^acquiesced in by 
all the heirs. There is considerable difference of opi- 
nion as to the validity of an appointment which may 
not have been confirmed by the ruling power or by 
judicial authority. The author of the Moozmirat, in 
the chapter treating of appropriations, observes that all 
the persons entitled to participate in the profits of an 
appropriation should join in nominating a superinicn- 



fl6nt or truistee, without r^cpwioe to tiie t^iug 
or judicial atrthority; but audt^ut authors do not recog^ 
d«ntby whow nize the legality of such a trast. McKern authorities, 
however, concur in the Opinion above quoted, by reason 
of the oppresMoh and extortion so frequently practiced 
by mOdem rulers. It is better therefore that the whole 
fraternity shotdd unite in electing a superintendent 

CASE VIII. 

Q. 1. What is the meaning of the term Mootuwuke 
%r trustee, and is the Towlemt or trust an office. If it 
be an office, for what purpose was it constituted, and 
is the possession of the trustee in virtue of proprietary 
right, or on what tenure does he hold the property ? 

It. 1. The meaning of the term Wuqf or appropria- 
tion, must be defined before that of Mootuwulee or trus- 
tee, and Towkeut or trust. Wuqf is this — a person 
Inakes an offering of bis property to certain worthy 
objects, in order that they may derive benefit from the 
enjoyment of the profits thereof ; and having done so, 
it becomes incumbent on the founder of the appropria- 
tion, in the fir^t instance, and, secondly, on the ruling 
power, to appoint some particular individual to take 
charge of the property appropriated, and to prevent its 
being improperly alienated, or applied to purposes not 
in the contemplation of the appropriators. The officer 
so appointed, either by the ruling power or by the ap- 
prbpriator, is termed a Nazir and Mootuwulee or super- 
intendent and trustee. From this it is evident that the 
Mbotuwuke is an officer whose duty it is to attend to 
the dWe distribution of the proceeds of an endowment. 
To^teeut is the term applied to the office. Of the fact 
office of of its being an office, the legality of removal and ap- 
^ pointment of the persons filling it famishes sufficient 
proof. It is stated in the Hidaya, at the conclusion of 
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chaj^t^ <m apprcyiriatioiiSf that " if aa appropria* 
tor who reserves die authority to himself, be a^person 
of infamous character and unworthy of confidence, or 
if be constitute another of bad character the trustee, 
the ruling authority may take the appropriation out of 
their hands.” From what has preceded it is evident, 
that the possession of a trustee or superinteudeut is 
not in virtue of proprietary right, but merely for the 
purpose of securing the attainment of the objects con- 
templated by the founder of the appropriation. The 
trustee, nevertheless, if he belong to such class of per- 
sons as are entitled to participate in the benefit of the 
appropriation, will not be excluded from a share. 

2. Several villages and bazars were appropriated 
to the support of the shrine of a celebrated saint and 
his descendants. There are twenty persons belonging 
to his family, of whom several have children and grand- 
children ; others are childless. Under these circum- 
stances, should the profits of the villages, &c. and the 
offerings made to the tomb of the departed saint be 
divided exclusively among the twenty persons above 
mentioned, or should any portion be given to their fa- 
milies also ; and if so, in what manner should the profits 
be distributed? 

R. 2. The profits of the appropriations should be 
distributed equally among the twenty persons menti- 
oned in the question. If any one of them die childless, 
a proportionate increase will be made in the shares of 
the survivors. The children of those twenty indivi- 
duals will not be entitled to any portion of the profits 
so long as their respective ancestors survive — ^but, on 
the death of any one of the twenty persons, his family 
will receive such portion as the deceased received dur- 
ing his life-time» They will take per stirpes and the 
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Huiesforap. ilj^ion Amoiig the^elM«3 per mpitn. 

^ceedBofan doctrine is midatamediin;^ 'Variety of Law autborities. 

is laid down in ihe Khnanfa-^ool J^of item , — A 
g^nteesand person made an Appropriation of t a village, on the eon- 
tive*^fa^fne 5 . dition that the ^profits should be enjoyed by Zeyd and 
his oifepring, generation after generation ; in this case 
each branch of lineal descendants will share alike, 
whether consisting of one individual or of many per- 
sons; and the profits will be enjoyed by tibe descen- 
dants in this manner until the lineage becomes extinct, 
the nearer descendants continuing to exclude the more 
distMit whose ancestors are ajive ; and on the death of 
one ancestor leaving a family, his family succeeding 
to the portion enjoyed by him. Where one of the sha- 
rers dies childless his portion goes to encrease the joint 
stock, and when the whole lineage becomes extinct, 
the appropriatiw should be devoted to the benefit of 
the poor.” So in the Aulumge^ree, in the second 
chapter treating of appropriation, a passage is cited 
fiom the Mubsmt to the following effect : — A person 
makes an appropriation in favor of . his lineal descen- 
dants who are ten in number; so long as. those ten 
remain cdive, they will each be entitled to ^<%n equal 
share. But if. four of them die childless, and two die 
leaving children, and a dispute arise between tho four 
survivors and the children of two of the deceased 
sharers, the profits of the appropriation should be made 
into six portions, of which; the fonm^r; are entitled to 
four and the latter to two.” 

Q. 3. Do the male part of the family receive a por- 
tion equal to or larger than that receivable by the fe- 
male part ? 

R. 8. The daughters and sons are ^entitled to equal 
shares of the appropriation^ providedlhe profits thereof 
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Were not restricted to tbe male’deso^idaDte; A' die Male and fe< 
scfcond chapter of the AulUmgmree^a passage i# cited Thaw^ke?* 
from the Suraj^ool Wuhaj to the following edact: — ^**If 
a man say I have appropriated this property to my male 
and female lineal desoendaats^ hm o&pring^. whether 
sons or daughters, will equally participate/' 

CASE IX. 

Q. .The Guddke Niskeen or superior^ of an- endows 
xnent having died, one of his Ckelas or disdples sUd- 
ceeded him in the offidd of superior. Is such disciple 
alone entitled to the whole of the estate left by the 
deceased, or have the other disciples^ alko a right to 
interfere in the management? 


R. Property belonging to an endowtndnt is legally of 
subject to the controul of the ruling powdr. It is not to the office of 
liable to claims of inheritance, nor can it be transferred «hren or 
by gift or otherwise. The appointment by the deceased 
of one of his disciples to be StQj^ida^ NisHeen, as bis 
accessor, had allusion to religious niktiersT and spiri- 
tual benefits, without any reference to temporal cOnceriis. 

Trtie representative of the deceased, in this instknck, 
cannot be considered as an heir to property ; for therd 
does not exist any cause which can confer updn hltn a 
right of inheritance. If it be the pleasure of the ruling 
power to make the endowment a subject of inheritance, 

* I have not been able to meet with any EnglUh word exaetbr cbrrea* 
ponding to the term ** Guddee T>ii$heen,'* That which I have used appears 
to me to approach nearer to the meaning than any other term. The 
Guddee or St^ada ia the carpet on which the Moohnininiidana kneel in 
the act of prayer. The meaning of the term Si^adtt Nisheetiy which ia 
ajmonimous with Guddee Isieheeti, la than given by Menlnakl; •** Coneideme 
in tapeie eaeras precee peraciurue aliieque prmtume antietee.** This officer 
18 frequently confounded with the Meoiuwuiee^ that ia the trnatee or 

superintendent of the endowment, although they are quite diatinct ; the 
one having charge of the spiritual, the other of the temporal alTaira of 
the endowment The office of tmatee may be held by a wnraan, and 
the duties may be discharged by proxy; whereat the office offnperior 
reqniree peculiar personal qualificatiemf. 



344 Prtcede^^s of en4owimn1iS. 

a new grant should be issued, in which case all the 
heirs will inherit in proportion to their respective shares, 

CASE X. 

Q. A person having been in possession, as superin- 
tendent or trustee, of a religious endowment, died, 
without nominating any one to succeed him in the trust. 
On his death his sons claim the property in question in 
right of inheritance. Under these circumstances, is the 
property a fit subject of distribution among his heirs, 
and if not, to whom should the care of the profits be 
entrusted ? are all the three sons of the deceased super- 
intendent equally entitled to claim the trust, or should 
it be confided to one alone? 

Of succession R* No right of inheritance can attach to the endow- 
ed property or appropriation. Consequently, the claimi 
Superinten- of inheritance preferred by the sons of the deceased is 
totally inadmissible. The superintendent having died, 
without having nominated any one of bis sons to suc- 
ceed him in the trust, it is competent to the ruling 
power or the judicial authority to appoint to the trust, 
one, or if necessary, two of the sons of the deceased. In 
conferring the trust, regard should be had to superiority 
of qualifications, and, supposing all the sons to be equal 
in this respect, respect should be paid to seniority.^ 


* It is not by any means necessary that the trust and saperintendanc^ 
should be continued in the family of the person ori^nally nominated to be 
the MeeMwIa#. It ii an office of a personal nature and not heritable ; but 
it has nevertheless been usual to {cceteru paribut) the late incom? 
beat's family to persons who are entirely strangers. 
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CHAPTER X. 

PRECEDENT OF DEBTS AND SECURITIES. 

CASE I. 

Q. The heirs of a person, who died inTolved in debt, 
have signed a document renouncing aii claim to the in- 
heritanoe and declining to interfere ^ith the estate, in 
consei|uence of the incumbrances exceeding the assets ; 
which fact has been proved. In this case, should there 
be any preference shown in satisfying the claims of 
those creditors to whom the debts were contracted at an 
earlier period, over those to whom the debts were con- 
tracted at a later period? and is there any difierence 
prescribed as to the order of liquidating the debts ol a 
simple contract creditor, and those of creditors holding 
bonds or promissory notes of the debtor? are there any 
circumstances which entitle one creditor to a preference 
over another, or are they all entitled to equal considc- 
ration'in the distribution of the assets? 

R. If the assets of the deceased’s estate arc not stif- for np- 

_ _ , , , , , port ioninK the 

heient to answer all legal demands, and there be many 
creditors, they are all entitled to satisfaction, in propor- 
tion to the amount of the debts due to them respec- litiiy t»io 
lively ; in other words, he to whom a greater sum is due v«r"rdeHc rip- 
will obtain a larger proportion of the assets, and he to ’ 

whom a less sum is due will obtain a smaller proportion 
Equality will not be obsenT.d, where some debts are 
greater than others ; but whether the debt be founded 
on simple contract or on a promissory note or bond, 
and whether it has been contracted at an earlier or 
a later period, are matters which do not at all affect the 
claims of the respective creditors. The only difference 
is, that the liquidation of debts contracted or arkuow- 

2 V 
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ledged on a death-bed sickness, should be postponed 
until after the satisfaction of such debts as were con- 
tracted by the deceased at a period when he was in 
health.* / 


CASE IL 

. Q. A person was indebted to his nephew in the sum 
of forty-one rupees. All his property consisted of ten 
beegahs of land. On his death-bed, being of sound 
disposing mind, he directed that two and a half bee- 
gahs of the land should be set apart in satisfaction of 
the above debt, and devised the remaining seven and 
a half to his wives, as a Hibba-bil Iwuz, or gift for con- 
sideration, in satisfaction of their claim of dower. The 
deed containing this disposition of his property was 
duly signed and attested ; but the creditor above-men- 
tioned was no party to it. He died about six hours 
after the execution of the deed. The provisions of 
such deed being prejudicial to the creditor, should it, 
according to the Moohummudan Law, be upheld, or set 
aside ? 

A .loiitor on ^ pcrson during health contracts a debt to his 

)iis (i iath-bed nepliew, and also to his %vives, and that person, dur- 
or otherwise ^ iug his last illness, devises, by a Hibba-bil Iimz, or 
alien, ite his p-ift for Consideration, to his wives, in satisfaction of 

iu’()[)erty to 

the prejudice their claim of dower, seven and a half of the ten beegahs 
of u creditor, which constitute his sole property, and sets 

apart the remaining two and a half beegahs to satisfy 
his creditor’s debt ; and having executed a deed to the 
above effect, dies. Under these circumstances, if the pro- 
perty set apart for the creditor be not sufficient to liqui- 
date the debt due to him, the Hibba-bil lumz executed 
by the deceased will have no validity, according to 


See Prin : Uebtfi and Secur : 2. 
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The land must be sold, and the proceeds proportionally 

divided between the creditors and the wivesi according 

to their respective claims.* 

m 

CASE III. 

Q. A person being involved in debt to an amount 
larger than his property is capable of satisfying, dies, 
leaving a wife, who, on his decease, claims her dower 
out of the estate, and other creditors come forward who 
claim to have their debts satisfied from tlie same source. 

In this case what is the legal course to be adopted? 

R. If the properly left by the deceased be inad<*quate A tn< 
to satisfy the demands of all the claimants or creditors, 

a pro-rata distribution must be made amOng them. The 
Law makes no distinction between a debt ('f di)wer 
due to a wife and debts due to other creditors. All 
debts (contracted in health) are of equal validity, ex- 
cept those of mortgagees or pawnees, that is to say, per- 
sons w ith whom the property of the deceas(*d may have 
been deposited in mortgage or pledge. Th(‘ claim of 
such persons are entitled to priority, and they arc autho- 
rized to satisfy their ow n demands out of the property in 
their possession ; after which the surplus (if any should 
remain) will be divided among tlie other claimants. 


*Itis a rulf’ n Law Uifit d are claimable before Icjracie*, and 
that an acknowledgment of a debt in fdvonr of an heir resembles a lega- 
i X. In tlii» case ibe deceased acknowledged a debt Vo his wives 
who are his heirs, consequently his special acknowledgment in their 
favour is of no avail, hut they are entitled to a proportional share of the 
assets in common with other creditors. Had the persons in whoso 
favour the acknowledgment was maile been strangers even, still the 
disposition would not have availed them, oor would they have been en- 
titled to any preference in the liquidation of their claim, because every 
disposal of property on a death-bed is considered as a legacy, which 
cannot extend to more than one-third of the estate, and the satisfaction of 
which roust be postponed until after the liquidation of debti. Sec. Prin: 
W ills C. 7. 
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This opinion is in confonnity with the Kifayu and 
other legal authorities,* 

CASE IV. 

Q. A Moosulmaun being on the point of death, no-* 
minates a person to be guardian of his minor children 
and manager of his houses, lands, and other property. 
The person, so appointed, borrows some money during 
the minority of the children, for the purpose of defray- 
ing the balances of government revenue that had 
accrued on their estate. During the minority of the 
children, the debt was not repaid to the lender. If, after 
their attaining the age of majority, the lender should 
claim his due from them and from the guardian, from 
whom will he receive it, from the guardian or from the 
wards? 

R. If, in the case stated, the lender claim his debt 
as due from the wards, that is to say, from those who 
were minors, and it be proved due without any appea- 
rance of fraud or breach of trust on the part of tlie 
guardian, he will recover from the wards. It is held in 
books of Law, tliat on account of ^od, raiment, and 
land-tax, which means the government revenue^ cue 
from the estate, it is legal and allowable for the guar- 
dian to contract debts, on behalf of his minor ward ; 
because the guardian contracts a debt for the benefit of 
his ward, and the preservation of the estate, and ap- 
plies the money to the necessary purposes of the ward. 
As the debt of the creditor was not liquidated during 
their minority, and as they have now grown up and are 
of fall age, thi^ debt must be paid out of the property 
of the wards, of which they are now seized and in pos- 
session.t 


• Sc<? Prin : Debts «nd Sccur : 20. t S*'© Prin : Debts and Secur: ft. 
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CASE V. 

Q. A person sues the widow and son of a landed 
proprietor for a portion of the estate lelt by the deceas- 
ed, in satisfaction of some unadjusted claim. The wi- 
dow pleads that her husband made over to her by deed 
and put her in possession of his entire property during: 
his life-time, in lieu of dower. Under these circum- 
stances, is the whole property to be reserved in satisiuc- 
tion of the dower, or is the claim on this account to be 
considered on a footing with that on account of other 
debts? 

R. A claim on account of dower and claims on ac- Of a debt 
count of other debts are entitled to equal consideration 

in the order of payment out of the assets, excepting 
a claim on account of a debt which the deceased may 
have acknowledged during his last illness, and which 
he is not known to have bond fide contracted. Such 
claim should not be satisfied before the other debts arc 
discharged. But if, as appears to be established in the 
present case, the property was made over to the wife 
aiid taken possession of by her during her husband's life- 
time, it cannot yfflih propriety be termed the instate of 
the deceased, or be considered available as such. 

CASE VI. 

Q. A debt^having been acknowledged in the same 
bond jointly by two persons, and one of them subse- 
quently deceasing, is the whole debt recoverable from 
the surviving obligor? 

R. If the parties, who joined in executing the bond, of 
each participated in the loan, a claim to the whole will 

not be maintainable against the surviving obligor. He 
will be responsible for his own half share c^y. The 
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chapter of the Doorur-ool Juwahir, which treats of 
loans, contains authority for this doctrine.* 

CASE VII. 

Q. A and B sign their names to an undertaking exe- 
cuted by C and D, as sureties for the punctual payment 
by the two latter of a debt due by them, according to 
instalments specified in the undertaking. On failure 
of the engagement, the creditor sues A, B, C and D, 
and obtains a decree against them collectively^ B. C and 
D abscond, but A being arrested in satisfaction of the 
judgment, pays the whole amount of the debt to the cre- 
ditor, to recover which sum he now brings an action 
against the heirs of B, his co-surety (B having died) and 
C and D collectively. Under these circumstances, will 
an action brought by the surety who has paid the debt 
lie against the co-surety and the original debtors joint- 
ly, and will his claim against the heirs of his co-surety 
be valid according to Law ; and supposing his claim to 
be valid against his co-surety, or the representatives of 
that person, notwithstanding the existence of the origi- 
nal debtors ; and, supposing the security bond not to 
specify for how much the sureties were to be responsi- 
ble respectively, what portion of the debt will be 
demandable from the estate of the co-surety B, and 
what portion from the original debtors C and D ? 

R. The action brought by A, (the surety who paid 
the debt) against the heirs of B, his deceased co-surety, 

• This doctitnc seems conformable to the Roman Law, by which, when 
several persons contnicted an obligation jointly, each was liable for his 
own part only, unless it was particularly stipulated that they should be 
bound in solido ; but this is the reverse of the English Law,a^rding 
to w'hich, an obligation contracted generally by several persons is a joint 
obligation, unless there Is something in the nature of the subject to in- 
duce a different construction and render it several in respect of the 
separate interests of the contracting parties. — Evttna m Filthier^ No. 
11. § 2. See Prin: Debts and Sccur; 3. 
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and against C and D jointly, will lie, provided the them 
heirs realized any assets from the estate of their ances- 
tor. The original debtors will, in the first instance, be 
liable for the debt, but, in the event of their insolven- 
cy, one moiety must be discharged by A, and the other 
moiety by the representatives of B,if tliey have assets. 

The Law is, that when two persons become sureti^ in 
solido for another, hall* of what the one pays is recove- 
rable from the other, and the whole is recoverable from 
the original debtor, because any payment made by one 
operates in an undefined manner for both. Of two Of one of two 
sureties, if one discharge the entire debt, and then come tho* 

upon his co-surety for reimbursement of half, and they 
afterwards unite in suing the principal debtor, it is tlie of it from 
same thing as if both sureties had originally combined 
to discharge the debt of the principal, oijc of them in 
person and the other through his agent ; according to 
the Hldaya , — Whatever payments either of the two 
may make are made in an undefined manner on account 
of both, and the person making such payments is entit- 
led to exact the half of them from the other, and then 
they are jointly entitled to exact the whole of what has 
been paid, from the principal, since they paid the same 
on his behalf; the one making the payment immedi- 
ately from himself and the other doing it as it were by 
substitute.’' But if the surety can recover by exacting 
restitution from the principal debtor, previously to his 
preferring his claim against the co-surety, he should 
exact the w'hole amount from tlic principal debtors. 

According to the Futawa Aulumgeeree , — he can 
recover from the principal before proceeding against 
his co-surety, let him exact from him (the principal) the 
whole thousand.*” 


* The general rule is that where two pemons are joint aecuritiet for 
the payment of a debt and one of them dies, the survivor will not be con- 
sidered as sarety|«i r the whole debt. See Prin: DebU and Secur: 4 . 
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CASE VIIL 

Q. A copy of the agreement, executed by the defend- 
ant, dated the 19th of Jmnadee-oosanee 1209, and a 
copy of the agreement executed by Anoop Singh, dated 
the 22nd of the same month and year, and a copy ofthe 
engji-gement entered into by the plaintiff and others in 
favour of the defendant, agreeing to renew the lease in 
the event of the profits not repaying the money borrow- 
ed; being shewn to the Kazee of the court, he was 
asked whether, with reference to those documents, the 
transaction could be considered in the light of a mort- 
gage taken with a view to usury? 

Q. On an inspection of the three documents, it ap- 
pears that the lessors, mentierned in the question, gave 
an assignment to the defendant on the profits of an 
estate to endure from the beginning of 1212 A. H. to the 
end of 1814 A. D. on account of the sum of 2250 Ru- 
pees, paid in advance by him, which was found to be 
due on an adjustment of the accounts of a former lease. 
The estate was in the nature of a mortgage, and it was 
stipulated that the profits should be employed for the 
reduction of the principal debt. But the defendant, 
who was the assignee and in possession under the 
assignment, let the estate in farm to Anoop Singh for 
the sum of 3,900 rupees. Under these circumstances 
in point of fact the excess sum of 1,050 rupees (over 
and above the 24 ^ rupees) profits of the mortgaged 
farm must be considered in the light of usury; audit is 
unlawful and prohibited for a Moosulmaun to take in- 
terest openly or covertly.* 


* The suit was in this instance brought to recover the excess above the 
debt which had been realized by the defendant from the lands of the 
plaintiff, and it seems but fair that the transaction should have been bdid 
to be usurious, especially as the defendant risked nothing, pie plaintiff 
having agreed to renew the assignment in the event of the' profits not 
proving sufficient, within period first stipulated to ' ;nidate the debt. 
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CASE IX. 

Q. A person mortgagfed his lancted estate foe a loan 
of twelve thousand rupees. Afterwards the laor^gagtnr 
and mortgagee settled their accounts^ by which there waa 
found a balance of two thousand rupees due from the 
former^ who, for the satisfaction of the balance, executed 
an agreement, assigning oter the lands to his surety, on , 
consideration of his engaging to pay the balance. The 
mortgagee did not return the deed of mortgage to the 
mortgagor, yet neither he (the mortgagee) nor the sure* 
ty were in possession of the property from the time of 
the execution of the agreement The mortgagor before 
liquidation of the debt of two thousand rupees disposed 
of all his right and title in the estate, by gfft, in favor of 
his sons and executed a deed of gift in their favour. 
Under these circumstances, is the gift available in Law, 
notwithstanding the non-liquidation of the balance due ? 

R. The mortgagor was not at liberty to dispose of 
the property by gift, until the redemption of the mort- 
gage, without the consent of the mortgagee, and by the 
agreement it does not appear that the mortgage was 
redeemed, or that the mortgagee gave his consent to the 
gift The only inference that can be drawn from the 
agreement is that the mortgagee was willing to permit 
the redemption of the mortgage, on condition , of the 
mortgaged lands remaining in the possession of the 
surety, who would, from the profits thereof, satisfy his 

It i» a w«ll koMitm priw^jpi# of Hooliiiaim«dMi isw tiuU ietetest i« eo- 
tirely prohibited, and that the gtrer, as well asthe leeeim, of aay escess 
aboTe the original debt is^ld to act stoftillf* |a juraelice lUa ^oeiple 
is not mach adhered to, m fhme nodem lawyets have gone the leo^ 
of assertiag that toa reoeipt of iatonwC Oom a pocsen sot |»roressing thp 
Moosahnaea Ihith sfatmld not bo aooomited osattoiii. This bower er is 
practteftfly a matter of tUtto «oaiei|«iettce, is oar oodrto, f toMgiws, i|r««ild 
sol scntple to isrifd totetsit to tm settos hotwses two Moo hn m mm lkn^ 
where it wai speeldcaHy promised, or where it was e^fSitahly die, sol- 
wittoiandfas Hie sorlptanil prohUdtiea^ 
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claim for the sum of two thousand rupees by periodical 
instalments. This affords no ground for rendering null 
and void the mortgage, which continues in full force. It 
A mortgage is laid down in. books of Law that, if a mortgagor and 
ortgagee mutually agree to the redemption of the 
mortgage^ still the mortgage remains in full force, until 
jlistment and the former, in consequence of such redenq)tion, return 
liquidation. mortgaged property to the latter, in which case the 
contract is rescinded. It now remains for consideration, 
that from the period of the execution of the agreement 
alluded to, neither the mortgagee nor the surety were in 
possession of the mortgaged property. By this fact it 
clearly appears that the property reverted to the pos- 
session of the mortgagor, and that he neither made it 
over to the surety nor permitted it to remain in the 
possession of the mortgagee. If it be proved that the 
mortgage was actually redeemed and that the mort- 
gagee restored the possession of the property to the 
mortgagor in consequence thereof, in this case the 
mortgage is null and the gift complete; otherwise, if the 
mortgagor made seizin without the consent of the mort- 
gagee, he committed a trespass, from which act the 
mortgage cannot be invalidated nor the gift held to be 
valid. As is laid down in the Hidaya , — Upon a per- 
son receiving a pledge which is distinguished and 
Authority defined, (that is, unmixed and disjoined from the pro- 
doefrine of° P^rty of the depositor,) the acceptance being then ascer- 
pawnsor tained, the contract is completed, and consequently 
mortgages, (until, however, the seizin actually take place, 

the pawner is at full liberty either to adhere to or re- 
cede from the agreement).'* Now when the contract is 
in this manner rendered complete right of the mort- 
gagee is established, and if the mortgagor transfer the 
property so mortgaged to another person by gift, the 
act is invalid; because it cannot hold good without 
destroying the right of the mortgagee, and it is equally 
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obvions that if tiie moi^^agor, by ah' act of tre^iNnur, 
dispossessed the mortgagee, the mor^^age wohld still 
continue in force, because the cOatnct is not ttmrebjr 
annulled. It is declared in the autlumty above-quoted, 
— “If the pawner sell tile pledge without tiieooiueht 
of the pawnee, and again, before tiie pawnee has sig- 
nified his assent, sell it to another person, in that case 
whichever of these two contracts ^ pawnee may con- 
firm is valid; for as the first sale is dependant on the 
consent of the pawnee, it cannot prevent the second 
from being so likewise. If therefore, the pawnee chuse, 
he may ratify the second sale. If on the contrary, the 
pawner, after having first sold the pawn as above, 
should let, give or pawn it to another person, and th 
pawnee give his consent to such lease, gift or pawr 
the sale which preceded either of these deeds is valid 
The difierence between these two cases is, that in th 
first (where one sate is made after another) the pawne 
may derive an advantage from confirming either o, 
them (as his right lies in the price) and whichever 
therefore he approves is valid"., tn the case of a lease 
or gift, on the contrary, no advantage can accrue to the 
pawnee, as hi» rigHt lies fn the return for the article, 
not in the usufruct If therefore, the pawnee approve 
of cither of these, he by consequence impliedly assents 
to the abolition of his own right; and the previous sale 
(which was suspended on his consent only because of 
his right) becomes valid of course.” Agreeably to the 
above doctrine, it is evident that if a mortgagee* give 
his consent to the gift of the mortgage to another per- 
son, such assent implies the abolition of his own right 
consequently if the mortgagee in foe present case gave 
his consent to the gift of foe prope^, the gift is valid and 


• The term nkn UfOSet both pawn ad ad «h« 

which the one deKiiptioB of pled(« b gorwmd tie cgaany apgiieshte 
to tilo other. 


3SS 
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the mortgage is rescuided. So also is the Hidaya^- 

If also the pawner discbafge fhe debt in pmrt, still it 
with the i^wnee to keep possession until he 
ihall have received payment of the balance. In 
same maanetv iif the pawner and pawnee should, by 
mutual consent, dissolve the contract of pawn, the 
^wnee may, nevertheless, keep possession of the 
{dodge until such tiine as he receive payment of his 
debt, or exempt the pawner tfaeredrom."* 

CASE X 

Q. 1. A man dies, being indebted to bis wife for her 
dower. Has she a lien on the personal property left by 
her husband in satisfoction of such dower, in preference 
^ to the other heirs 7 

A has {. jf (he other heirs pay the widow the amount of 

a U«o for her , ... . 

dower on her her dower, she has no claim on the property left by her 

Mtate! husband, except for her legal share of the inheritance ; 
and if they do not pay her the amount of her dower, she 
has, in the first instance, a prior claim on account of her 
dower on the property left by her fansband, whether real 
or personal. The residue, after hqt claim of dower is 
satisfied, will be divided between her and the other heirs, 
according to their respective riiares of inheritance. 

Q. 3. A certain deed, purporting to be a Mocurreree 
sunmid or lease in pmrpetnity, having been shown to the 
law officer, he was desired to dedare, whether or not 
it was valid ; and If valid, whether the grantee could, by 
virtue of it, possess himself of the landed estate of the 
grantmrl 

A contract to ^ 2. Tbia*Mbmrraw mumd is invalid, because it 

pay the debts / . 

of a lessor in may he iatored ftom the tenor of it, mat it signified a 

* For the doftrine Hi eases of Fawns and Mortgages, see Prin: Debts. 
aCoHto 
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lease, in return for which lease it is stipulated, that the eonaUieTnUoa 
grantee or lessee shall liquidate the demands of the 
creditor of the grantor. In Law such a contract vi^tes 
the lease ; and even admitting the condition ta be va- 
lid, the grant would exj^re with the grantor. 

Q. 3. Admitting, for the sake of argument, that the 
lease would not be determined by the death of one of 
the contracting parties, should the amount of the uri- 
dow’s dower be paid out of the property, which is now 
in the possession of the lessee, or, 'according to the 
terms of the contract, may the lessee pay the debts in 
any mode that he can, retaining possession of the lease ; 
or should the land be transferred to the possession of 
the widow 1 


R. 3 Admitting that the lease vrould not be deter- 
mined, still if the amount of the dow^ cannot be paid ******* 

without the sale of the property left, the lease will be ^ 

determined by a sale to MqoidMo the dower, and the 
proceeds will be employed for the payment of the dow- 
er and the other debts; and if thq. proceeds shook! be 
found insufficient to discharge tbo whole of the claima, 
the widow and the other creditors will share proporti- 
onately ; for instance, if the ammintof the dower is three 
hundred rupees, and tlm claims of other creditors amount 
to two hundred and foe proceeds fhmish only five rupees, mule, 
the widow will obtain throe rupees in Uqnidatkm of 
her claim of dower, and foe other creditors will obtain 
two. This goes on foe supposition that the estate is 
not mortgaged : if mortgaged, the ddit doe timeon must 
be first discharged, and foe surplas shared propwtioa- 
ately amongst foe creditors and foe widow.* 


• The shove opinUnu w«t« delivered by the Mw/Wv of tirt Fiitis !•»*- 
Uncial Comt, sad the fuse fMetnu haviag boos ympMiadod to the 
Kaxee of the Court, hie repliei wore riotUor in purport tSUWr .wore 
foil, to the foilowing effect; — 



Precedents of claims^ 


CHAPTER XL 

PRECEDENTS OF CLAIMS AND JUDICIAL MATFERS. 

CASE I. 

Q. A person being dispossessed of certain slaves,, 
did not lay claim to them for a period of upwards of 
twelve years: does bis dispossession in this instance 
operate to •extinguish his right to them, as is the 
case vritU respect to other property under sitnilar 
circumstances ? 


First,— It is not neceamry that the amount of dower sboald be spe^ 
cihed in writing : deeds of dower and other legal documents are merely 
used to preserve the memoiy of a transaction. Between two contracting 
parties a verbal ttipalalion is sofficient, and should the matter be contest- 
ed, the dower will be established at snch an amount as may be proved to 
have been ttipnlated by the husband, by two competent witnesses. The 
claim will in this manner be legally established. 

Secondly, — As this is a olaitn of dower, which must be satisfied before 
claims of inheritance, the dissent of the heirs cannot avail. The whole 
property left by the husband, whether real or personal, must first be 
applied to the liquidation of the claim of dower. 

Tliirdly,— This grant lb perpetuity virtually signifies a contract of 
lease, and a lease without a term, whether long or short, is not good or 
valid ; and, as in a lease in perpetuity, there is no term specified, the 
legal condition is wonting, andt according to the Moohummudan Law, 
such lease cannot be valid and binding. Although this deed sets out 
with declaring, that the lease endure for a century, commencing 
from the year 12^, which may be construed into a long term, yet it goes 
on to declare, thll it shall continue hereditarily to the latest posterity, 
which manifests a clear intention, that it is to remain in perpetuity. 
This condition is repugnant and fatal to the declaration of a term, and 
the term no iongerexisls. And even admitting that the term specified, 
namely, one hundred years, should be held to continue in force, stilt it 
can only endure so long as the contracting parties live. As this is a 
contract of lease, it expires and Is determined by the death of one of 
tlM contracting parties, because on this point Uie Law is explicit, that 
** a leime is determined by the death of one of the contracting parties,'* 
that Is to say, the lessor or lessee. Under these circumstances the pro- 
perty, wikh was leased mast be held to form a eonstitnent part of the 
estate of ^e deceased ; and out of It the dower most be paid. 

Fonrthlyi-^-Asby Latf the eoatmet of lease expires and is determined 
by the death of the lessor, it is not incumbent on or oompetent to the 
lessee, to liquidate the elsim dower. The lands which were let in 
lease mast revert In the widofv of the lessor, who is both hit heir and 
his creditor. 
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R. When the right of any pe^n shall have been 
established to any thing, whether consisting of slaves a claim, 
or other property, real or personal, his right thereto 
cannot be extinguished by dispossession for any length 
of time, whether exceeding or falling short *of twelve 
years.^ 


CASE ri. 

Q. The law officers were desired to inspect a cer- 
tain power of attorney and to state, whether, under It, 
the agent had or had not a right to i^l, according to 
the Moohummudan Law; and if be had, what illegality 
had occurred in his drawing up the deeds pf sale, and 
supposing those deeds to be valid according to Law, in 
virtue of the authority of the agent, whether the deeds 
of sale and receipt had been drawn out by such agent in 
the form prescribed by Law; what objection was appa- 
rent, and whether the sale of riie estate conveyed in 
those deeds was good in Law or not ? 


R. The power of attorney is not drawn out according informaUty 
to the language and form required by legal teclinicali- 
ties ; but from its tenor it may be collected, that Chut- • 
tersal Narain made over to his son Byjnatb Narain the Utereon. 
conduct of all bis affairs, und conferred on him a gene- 
ral power of attorney to seU, mortgage, manage his 
estate. Therefore, if it be proved by compe^nt wit- 
nesses, that Chuttersal Narain really authorized his son 


• This quesOoii feenii to hav« boea witli a Tkw to tbe 

regulations of Ooveromout, ratbor tiiapi to tbe piiocifSM of Moohum- 
mudan Law. According to the inrorisions of the rnguiatfoni, no claim 
for personal property ean be eatertained if the eaato of action basre 
arisen twelve years antecedent to the lastitatioo of tlto salt, nor a claim 
to land or other immoveable property, unless iidaitioe or dishonesty be 
alleged ; bnt even with regard to this spe^ of nraipesty the term of 
sixty years is an absolute limitation in bar. Accofoteg to the Moohnm. 
mudan Law, however, there is no limitatioa in potet of thgie to detent 
any claim of right, which mast be detenniaed sAebr by its merits. See 
Prin : Claims &c. 1 and Koto. 
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Bjjiutb liTar^w tomana^ all hisi^anujrjr affaurs,AHd 
fraated bim ^ permission mortgage, or other- 

wise dispose of htSi preportj^; the. said Bjjnath will be 
faUy and legally empowered to sell the {noperty. The 
deed of sale and the receipt are incorrect, because, from 
the body of the deeds, it may be collected, that Chut- 
tersal Naxain himself was the actual seller, and the 
person who executed the deeds, and from |he words 
written underneath, and the Kazee’s attestation, it would 
appear that the sale was conducted by attorney, and 
that the cozdxtmtoi was Byjnath, his agent Such a pa- 
per, therefore, is not strictly a jleg^ instmmeptj but 
should it appear by the evidence of witnesses, or by 
other means of proot^ that the said agent or his princi- 
pal did bond fide make the sale, it will be good and va- 
lid according to JLaw : and the formal c^ors in the deeds, 
which may be attribute to the ignortmee of the person 
who wrote them, are not sufficient to invalidate the sale.* 

CASE ni. 

Q. A person purchased a female slave, whom he still 
retains in his house in a state of slavery. By her he 
had a son and dau^tw. The latter was committed by 
him to the possession of his sister, in whose family she 
now continues, performing the duties of a slave. The 
person abovy Uqded to now sues his i^ter, to recover 
possession of the daughter of the female slave purcha- 
sed by him, and adduces asw witness in support of his 
claim, the pipther, who has all along remained in a 
state of slavery. Under such circumstances, is the 
evid^pc^ of the female slave, purchased as above-stated, 
affiosisiffiUe, aecording to the Moiduuanudan Law? 

ikTuiaMi Umder die fcirenmstoiMJes stated. It appears that the 

perscHi adduced asa vritness is a fimsale slave, but it i 


Pite; 
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a maxim in Law, that the evidence of slaves is totally 
inadmissible. Therefor^ the testimony of the motheir 
of the slave girl cannot be received.* 

CASE IV. 

Q. In a matter involving some pecuniary proiit and 
benefit to a childless woman, is the testimony of her 
husband dr her father admissible or not ? 


R. According to Law, the evidence of the husband or Favorable 

of the father of a claimant is not admissible in a matter h,*,” band or*^ 

operating to his benefit.f *^^*^*'^‘*' 

* ® inissible. 


CASE V. 

Q. A saleof lands was made by a person, at a period 
when he was upwards of one hundred years of age. 
Can a contract, made at so advanced a period of life, be 
considered valid and binding upon his heirs; and is the 
evidence of the servants of the purchaser admissible for 
the purpose of substantiating the sale ? 


R. If the vender was of sound disposing mind at the Kvificnee of a 
time he made the sale, the contract will be binding 
against his heirs, at whatever period of life it may have 
been executed ; but the evidence of a ser\ aiit in favour 
of his master is by no means admissible.;^ 

CASE VI. 

Q. A dower of seventy-five thousand rupees was 
alleged to have been settled on Oomda Beebee (the 
mother of Qaim Beebee, and wife of Gfaolam Hoosein 
Khan,) at the time of her marriage with that person. 

The wife of Gholam Hoosein died 'before him? leaving 

* See Prin : Claime, ac. 10. f Prin : CUiniR, he. 1 1. 
t See Piiii : CUudi, li. 
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her daughter Qaim fieebee, a brother aad three sisters, 
as her heirs. Aftanrards Gholaia Hooseia dted, leaving 
his mother, his daiis^tar(Qaim Bedbee), two wives, two 
sons, and three daughters. Oomda Beebee, in her life- 
time, neither claimed nor disclaimed her right to dower. 
Under these ctrcumstances, can her heirs daim it out 
of the property left by Gholam Hooseinr Khan? and if 
so, how nuich of it will go to Qaim Beebee, thA daughter 
of Oomda Beebee. 

B. One female witness states, that she was on the 
spot at whidi the marriage took place, that is to say, 
in the assembly where the declaration and consent were 
expressed; that the marriage was contracted in her 
presence ; and that Gholam Hoosein a^eed to pay 
Oomda Beebee dower to the amount at seventy-five 
thousand rupees. From such assertion it would at first 
sight appear, that this witness had actually heard the 
agreement of Gholam Hoosein; but on being cross 
questioned, she states, that she, the. bride’s mother, 
and others remained in company with the bride, and that 
the bride’s mother seat a message to the bridegroom, 
desiring that the sum of seventy-five thousand rupees 
should be fixed as the amount of hw daughter’s dower, 
and toat Gholam Hooseiu agreed to be responsible for 
the payment of this sum; that Uiedeclatation and con- 
sult were' express^ in a laale assembly, and that she 
(tlm witness) was never present in a male assembly, 
not even at the marriage of the daughters of Gholam 
Hoosein. - From the evidence of the witness, who 
speaks of a message^ and of bor/not heiug in the male 
assembly, it k plain, that thn luida did not enter the 
male assembly, and there make too; aginemmit. Be- 
sides it k not mistCHnary to do so. Thme still remains 
the supposition, toat torn witness may Imve gone to the 
door of the room, in uddHi fibe marriage was con- 
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tiracted, and Overheaird the oemimMitiKHiv wdnch iadeed 
appears, from the evidence another wtoaM^ toshare 
been the case ; but as Ae witness heeedf has notslated 
this, the bare sappoattion of it trill not sufliee in mir ^ 
donee. Besides, the witness in qnestien is eneiof .ithe E*!<l«i>ee of 
heirs of Gomda Beebee, and h«r t^bclafarimi, ^at she behalf of 
has no right to a share in the {nraperty, but that Qaim 
Beebee i#bntitled to dm trinde, does not eRslude her 
from the inheritance, should she afterwatds idaim it ; 
because by so doing she does not estaWsh the right of 
another to her shaiie. This is not a reiiaqnishoMnt, 

(legally speaking) and even if it were, there is consi- 
derable difference of opinion as to the effieot of relin* 
quishment. The evidence of another female wkness 
is contradictory. Besides, her admission Aat she was ‘ 
the slave of Oomda Beebee, renders her evidmice anga* 
tory.* The evidence of the two other witnesses* one 
man and one woman, who heard the amount of dower 
fixed from a place near the assembly, in winch the 
marriage was contracted, is goo<^ although they were 
not actually praaent in the assembly ; but they 
short of the ■ nuudier whtcb the Law reqaiies. The 
deed, however, stipulating die amount dower, ]«»- 
duced by the dmmaid, aa lmiviBg been executed by 
-Gbolam Hoosein, has been dldy proved by witnesses, 
and has not been denied by iwr adversary;' and even 
admitting, that tite dower sdpalated exceeds theamonat 
of dower usually payable to females of the sa m e fa- 
mUy, still the ^ffemneat is UBAng, and, in point of feet, 
it has been proved by Mima 'widiesses, that die other 
daughters of the eame flua^llMeiMd apwasds of one 
hundred thousand rui i e e i& sis d f fe e n Thoevidenoe as to 
the acknowledgmerit of ClbeliBa Hiwseiov tboogb not in 
itself concinsiye.is n ev e tdi elai s co a ri nn a tor y. Theat- 
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tempt to prove forgery has wholly failed. The result ' 
is, that the amount of dOWer has not been legally prov- 
ed by witnesses present in the assembly, at the time of 
the contract, but the deed stipulating the dower, has 
been found to be good and valid, and the witnesses to 
it are unexceptionible. In virtue of that deed, there- 
fore, the heirs of Oomda Beebee are entitled to take 
the amount of her dower out of the estate of her de- 
ceased husband. Out of the whole debt of dower, viz. 
Of a daughter seventy-five thousand rupees, eighteen thousand seven 
hundred and fifty will be deducted on account of the 
ther and three ghare of her husband ; and Qaim Beebee will get half 

■isters. ’ ^ ® 

or thirty-seven thousand five hundred rupees ; the wi- 
dow’s brother will obtain seven thousand five hundred ; 
and her three sisters three thousand seven hundred and 
fifty each. 


CASE VII. 

Q. A person died leaving three wives. By his elder 
wife he had a daughter, who died before her parents, 
leaving two sons and four daughterly. The elder wife 
lived with her husband for a period of upwards of sixty 
years, and her death occurred some years subsequently 
to his, without her ever having realized the sum due to 
her on account of dower. By his second wife he had a 
danghter, who is still living, and is now the plaintiff in 
this action, to recover the paternal estate. His third 
wife died childless. The sons and daughters of the 
deceased proprietor by his elder wife, being six in num- 
ber are still alive, and the elder son, who is the defend- 
ant, pleads in answer to ftie claim, in the first place, that 
the whole proceeds of the estate are not sufficient to 
answer^ the demand of dower due to the elder wife, 
which amounts to fifty thousand rupi^ ; that, in the se- 
cond place, adipitting the value of the estate to exceed 
the sum mentioned, the defendant and his brethren, who 
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are children of the daughter of the elder wife (there 
being no other legal sharers or residaaries) are entitled 
to her eighth share of the property in addition to the/ 
stipulated amount of dower; and that, in the third 
place, the plaintiff, who calls herself the daughter of the 
second wife of the deceased proprietor, was, in point of 
fact, the daughter of the slave girl of his (the defend*- 
ant's) grand^mother who was never married to his grand- 
father, and that, consequently, she had no right or title 
to succeed to any part of the property. But the plaintiff 
denies the trutii of this latter allegation, nor can the 
defendant adduce any evidence to substantiate it; nei> 
ther is he able to bring forward any deed showing that 
the amount which he claims as the dower of his grand- 
mother was ever settled upon her. l^der these circum- 
stances the question is; if a married woman live with 
her husband for a period exceeding sixty years, and 
during the w’hole ol’ this time does not obtain from him 
the sum due to her as dower, nor from his estate after 
his decease, and subsequently die, having bad a daugh- 
ter, who died during the life time of her parents, are the 
children of such daughter legally competent to claim 
the sum due to their grand-mother on account of dower? 

R. Dower is a constituent part of a marriage con- Dower of a 
tract, and it is an established point of Law that it con- rnan*d*r 
tinues to be a debt due from the husband, until it shall 

cniluren, nt)t- 

have been satisfied or remitted. The children of the withstanding 
daughter, who died before her mother, are ranked 
among the distant kindred of their grand-mother, and 
they are her heirs, provided there are no preferable 
claimants, such as legal sharers or residuaries ; and they 
are therefore entitled to claim the sum due to her on 
account of dower. Lapse of time is not a legal in^- 
diment to a claim of dower. Some modem Liawyers, 
indeed, arguing on the ground of there being many 



306 PrecedetU$ claim 

fidse okums jpteferred is tfaeM diiyss, urge the propriety 
of rejecting tlKwe ci vtsj kmg ;itajidii%. The tenn of 
tetion Mc*™* limitation aoooiriiag to scone is three and thirty years, 
ding to mo- Accordisg to -Others it should he restrieted to a cycle, 
an- which is iatecpieted hy .some to sigitify. thirty, and by 
tboritiea. some eighty years. then the amount of 

claimed to be established, titeliaw relative to limitao 
timi is as above specified, tn the evented’ its not being 
established, recourse mast be had, agreeably to the 
opinion of the two disoi^es, to an ascertainment of the 
proper dower of the defendant’s grand-mother and also 
of the plaintiff’s mother.* , . 

CASE Vtll. 

W . . 

Q. A person Isf's claim to certain property, in virtue 

of an tdleged gift, and subsequently in virtue of inhe- 
ritance. Is oppugnancy so far established as to defeat 
the claim, by reason of the different assertions, with 
respect to the mode by which the right accrued ? 

CauofacUim R. There is no express rule of Law which declares 
1 that a claim of inheritance should be maintained, if 
ritance by the made at a time mibsequent to the claim of gift, but 

same indivi- . , , ^ 

dual. there is legal oppugnancy if the claim tff inheritance be 
prior in point of date ; as is laid down in the Foosool 
eked in the Ibrahim Shahe *, — person lay claim to 
n houses alle^g that he had purchased it from his 
father, and afterwards claim it in virtue of inheritance, 
the <daim ritould be admitted; but if he, in the first 
instances olajimed the house in right of inheritance and 
afterwi^rds in rig^t of purchase, the . claim should not 
be ndmiksd, oppugnancy being established.” The rea- 
son this iq^ars to bes^that the rig^ of inheritance 


* iso l^dd : Claims, tec. I and wAe. 
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does not attach to any thing that ww not tha 
of the deceased^ at the tinMof Ids dea^ . A^clafaMI 
therefore, of inheritance snpposea the ii|d^ of p ropw^ 
to be vested in the deceased at tiie time of his d e ath s 
bat, by a claim of parchase,Oieri^t is so^osed to bo 
vested in the claimant lumsdf before the dentil of the 
former proprietor, in vrhicfa there is an evident oppog* 
nancy, the case being the same as if be had first admit- . 
ted the right to briong to anotiier, and afterwards 
assumed it for himself. Therefore a daim of purchase 
can never be eatmtained after a etaira of inheritance 
preferred by one and the same tndividnaL Bat ft Is 
otherwise where the claim of purchase precedes that of 
inheritance ; because, when the title to the thing in - 
virtue of purchase is advanced, the right thereto is 
maintained to have vested in tire claimant before the 
death of the former proprietor, and, by advancing 
a tide of inheritance, he claims the property of the 
deceased, which does not constitute t^ngnancy of 
such a nature as to affect the admissibility of the daim ; 
as is' dedared in Ibrahim' Shakee, — ^"Oppugnancy af- 

fects the admissibility of a daim, only where It is addu- 
ced to render null and void the acknowledged tide of 
another individual." So also in tiie FoobooI Imaietya , — 

•* Should a person allege that certain property belongs 
to such a one, and afterwards daim it as bdonging to 
himself, his claim is inadmissible, as affecting the 
acknowledged interest bf another." And this conse- 
quence must necessarily arise where a claim by purchase 
is preferred sabeeqnendy to a claim preferred in virtue 
of idieritanoe. It is laid down also in the same autho- 
rity, that "if a persml having preperty in his haiids 
should make use of such expresd<nis as the foOow- 
ing: "Tlrifl does not bdong to me. Or F have no 
sight, tide or mtereat therein," at a time when there 
was BO ostensible claimant to tndi {Hopeity, and sub- 
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sequently^ on a claim being preferred, the party in pos- 
aiessipn should assert that he himself is the rightful 
owner, it is fair and admissible, notwithstanding the op- 
pugnancy; because, by the use of such expressions, 
there is no admission of a right vesting in any particu- 
lar person, and oppugnancy aflFects the admissibility of 
a claim, only where it is adduced to render null and 
void the acknowledged title of another individual.*' 
Upon this principle, as the claim by purchase does not 
involve the admission of the right being vested in any 
other person, so the subsequent claim by inheritance 
does not render null and void the acknowledged title of 
another individual. Besides, there is no difference be- 
tween a claim of inheritance preferred subsequently to 
a claim of purchase and a claim of inheritance pre- 
ferred subsequently to a claim of gift, nor is there any 
difference between a claim of purchase preferred subse- 
quently to a claim of inheritance and a claim of gift 
preferred subsequently to a claim of inheritance. Nei- 
ther the claim of the gift nor of the purchase, involves 
the admission of the right being vested in any other 
person, which right, if acknowledged, would be rendered 
null and void by a subsequent claim of inheritance. 
But should the orders of the claims be reversed, this 
will occur; because by the claim of inheritance the 
right is admitted to have remained vested in the former 
proprietor up to the day of bis death, which right, so 
acknowledged, the subsequent claim of gift or purchase 
is adduced to render null and void, by which the op- 
pugnancy occasioning disability is established. In the 
case in question therefore the claim should be enter- 
tained, and without reference to the oppugnancy, it 
should be decked on its merits, according to the esta- 
blished mode of proceeding; that iaby evidence or by 
acknowledgment or by refufsal of purgation by oath ; ac- 
cording to the A$hbah-o nuzayir,—"^^ The decision of a 



and iudicicil mdlfert. 

Tadge a&ould be fcnmded ob e^ei^. v-. -. 

[edgmeht, or on refusal of purigtiti 

CASE IX.' 

Q. A dispute e:^ts between tbej>laintiff and defen* 
dants, the former claiming six houses which are in the 
possession of the latter, alleging that they aw his 
patrimonial property. This the defendants admit, but 
plead that the ancestor of the plaintitf inortgaged the 
premises to their ancestor, for the sum of seven hundred 
and seventy-five rupees ; they state that they have no deed 
of mortgage, but that the fact is recorded in the account 
books of their ancestor. The plaintiff replies that he 
had heard from his mother, who was the mortgagor of 
the houses and also from others of his relations, that 
the debt for which the houses were mortgaged amounted, 
only to four hundred and fbrty-six rupees. The par- 
ties have no evidence to prove the truth of their respec- 
tive allegations respecting the amount of the s u m. 

Under these circumstances, to which oftbe parties’ asser- 
tions should credit be given? Are the account books, of 
the defendants, unsupported hy other proof, admissiUe 
as evidence, or can the mortgage be redeemed on pay- 
ment of the sum mentioned by the plaintiff as constitu- 
ting the or^^inal debt, and to which oftbe parties should 
an oath be administered ? , 

B. The defeit^nots admit that the houses mortgaged cue of ■ 
to them eure the aiiOestoiial property of the j^aintiff 
The only dispute arises from a difforence ip the state- creditor 
ment rcgaidii^ the amount of the debp on account of « 
which they were, mortjpiged. ITie admitjS a 

debt of four huiiM^ Ja^-six if 
the excess fUuned by Jip 
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They have no proof of the excess claimed by them. Thfe 
assertion on oath of the plaintiff should be credited ; for 
he denies the excess of the claim alleged by the de- 
fendants. An oath should be administered to him, and 
he should swear that he heard from his mother and re- 
lations that the houses were mortgaged in security of a 
debt not exceeding four hundred and forty-six nipecs, 
and that he never heard the debt mentioned as exceed- 

Priratc ar- 

c *unt books, ing that sum. The account books of the defendants, 
unsupported by proof, are not admissible as evidence.* 

CASE X. 

Q. After the death of the husband, if it cannot be pro- 
ved with what intention he bestowed on his wife money 
and effects during his life-time, is her assertion to be 
credited according to Law, or is the assertion of the 
husband’s heirs entitled to a preference, in determining 
with what intention the deceased parted with his 
property? 

of a dis- R. If the assertions of the widow and the heirs should 
tilo be at variance on this point, the heirs asserting that the 

and the other husband bad given to the widow certain property, and 

lieirs as to her .■«. 

reueiv- she denying the receipt of such property, in this case it 
hus-^® incumbent on the heirs to adduce witnesses; and, if 
tliey have no evidence, the denial of the widow on oath 
will be credited. Such also is the rule of proceeding if 
And as to the their assertions should be at variance with regard to the 
Traiue of the property received: the heirs asserting that 

the widow had received property to a certain amount. 
And as to and she stating it to have been of less value. If their as- 
“5 sertions should be at variance on another point : the heirs 
received. Stating that ;;||ie husband had given her the property in 

* See PHn : Claims, £ec. 94. The plaintiff in this action may, in 00 a 
point of view, be said to have been the defendant, as a larger cbiiffl 
brbugiit agaioit bim than be adraitted to be just. 
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satisfaction of her dower, and she alleging that she 
bad received it as a gratuitous gift,- it is incumbent on 
the widow to adduce witnesses, and if she have no evi* 
dence, the assertion on oath of the heirs will be cre> 
dited. If their assertions should vary regarding the 4“** 

. - to huiise- 

household property, the widow claiming me property as hoidproi^eny. 
her own, and the heirs asserting that it belonged to the 
husband, and neither of the parties have witnesses to 
prove their respective allegations, such port of the pro- 
perty as is usually appropriated to female uses will be 
made over to the widow, on her corroborating her claim 
by oath, and such part as is Usually appropriated to 
male uses will belong to the heirs on the same condi- 
tion; and, with respect to property of a common na- 
ture, there exists some diflference of legal opinion. Ac- 
cording to the opinion of Aboo Haneefa, the property 
will belong to the survivor of the parties to whom it 
was alledged to have appertained, after oath being 
made by the survivor. In this case the survivor is the 
widow; and according to the opinion of Moohummud, it 
will belong to the heirs of the husband; According to 
the opinion of Aboo Yoosuf, such part of the property 
as might naturally have formed the peculiar property of 
the widow, with reference to her condition in life, 
should belong to her; and the remainder to the heirs of 
the husband, and the survivorship of either party can 
make no difference, as the deceased husband is repre-^ 
sented by bis heirs.* 


CASE XL 

Q, A plaintiff claims the property of a person named 
Bazeed Khan, five and twenty or thiirty years after his 
death; alleging that she is his daughter. '^^♦The defend- 
ant in reply pleads that Musmmmaut Bai BoiV, the 


* Vnn : CUumiy &e. 24 to Z0» 



daim 


moiiter of the was tlko A«H(|»i^cdttcat^e) of 

h^ thtber, and the slave of Atrvee B4A0» Ms wife, and 
that she was ti^eriiBanied to Bate^d Kkan, One wit* 
ness adduced by. die pkdatiff states hM conjecture that 
a marriage took gilaqe. Wader circqmstances, i$ 
the claim tnf iaheritaace l»et up by die plaintiff establisb- 
edf And oh tfhiidi of the parties does the omu legMly 
lie of ^Ting or, disproving the marriage, on the plain- 
tiff who makra the claim, notwithstanding the admis- 
sion of concubinage by the defendant? or wiU the Law 
presume the marriage of Sat Bail, nntil disproved by 
the defendant 


Ktile in eas«i 
tf denial. 


The plaintiff, five and twaaty or thirty years after 
the death of Bazeed Khan, has sued the defendant for 
the property left by that person,' alleging that she 
posMSses the right of inheritance as his daughter. 
The defendant, in answer, pleads diat Musmmntaut 
Sai Bail, the mother of the {daintiff, was the hunaa, or 
oonenbine, of Bazeed Khan, tend the slave of his wife 
Sutrat Be^ee, And that she was never married to Ba~ 
zeed KMft. TbM ans^ver invMves a denial of the 
plaintiff's haviog any right of inheritance as daughter, 
by reason of her mother's hot having been married to 
Bttxted S^m ; and it fottber contends diat the plain- 
riff’s mdthSr vras the sMve id riie w^ of Bazeed Khan, 
and eonenbMe ^ that ^mkm. According, to riie 
Xoohmiimttdatt Law, it is necessary, in all efaims, that, 
after tii#iiSfendant denied the daim, the plaintiff 
ahotild ]^ve 4 t;'aid' it certoMy is not ineumbeht on 
the 'fa ^psove t|(e’ invalidity and insufficiency 

nf'^fho^.piaintlff’g dakn, vdiicti amply oppean from his 
IfonMI; ext^i 'in a case vhsce the defendant urges a 


to rim*daim (ffriw'pliunriffi^''on proof of whkh 

rift OrigfaMt daimef rile ^ainriffddls to riie groond, 
oi iMvdvw a partud^'^admissioB ofriie 
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iff^ In muk caae, H 

^ defisndaot to ^stobluJi big plea. 

ottes OsMr foi 0 of one tbeii»aB4 
Omar, with 9 . viaar 9a i«p4 claim, plea44 repa^iiiHgt 
of the nooef bonowed, .{.lit thii in<»taoee it i« incoion 
beat on Omar to prove, the, r^ymept* whic^ if be 
ehoald fail to do, the claim of Skjfd to the mua in dia* 
pate will be estaldisbed; becaase- ^e.,plea c£ Omar 
involves an admission that the debt was onginaUy in- 
curred. It would have been otberwinp had the pl^ of 
the defendant not involved a partiar^a^n^sionoftheciaipiMu. 
claim, and had expressed a total denial, ,1^ instance, 

25eyd sues Omar, the son of Khaltd, by hia wiSs Hindu, 
for half the property left by £hahd, callutg hinweif the 
balf-bruthm* of Omar, and son of Khalid by another 
wife (Zeimdty. Omar in aasvret pleads that ^eindft, l^xunpi*. 
the mtotbec of Zayd, ym» always the wife of Butr, and 
that she could not therefore be the wife of tChaUdf nor 
eonld Zetfd be die son of Kbedid. In this instance itia 
pemitted to the defendent Omar to prove the iaaf|iage 
between Zieinub and Bukf", If he prove it, t}ie clasni 
IsUs to the ground ; and if he do smt provf ,1^ e^. it 
will be incombeat on Zsyd to prove the mainapepf hia 
inotoer with KhaUd, or the fact ofhs being, the off- 
spring of KhdUd, in some other saode, before he isan^be 
entitled to a moiety pf the inheritance. In the amt in 
question, the def(»dent denies the.faot of the plaintiff'o 
mother having bMO married to Bt^md JOamr 
states ^er to have been the slave ^ the wife ci 
Khan, and cesoabiiier of that ponep. , , answer 

therefore involves a t(d|ll dpiiia} of fbe dsim. 

The defendant^ if he {deases, is at l|ber^ to bring evip 
dence to prove that die plabrtiCf mother was the slave 
of the wdb of- Basted Khan,' in the l^nl<aceeplaidoa of 
ihe teein, and sbmild'iJm prove it, her claim wUl J^ 

<tbe gtoand; bat riundd he &il to ipeve it^ar 4«^e 
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doing so altogether, still it is incumbent on the plaintiif 
to prove her mother’s marriage, or to establish, by spme 
other mode, the fact of her being the offspring of Bazeed 
KJtan, without which she is not entitled to the inheri- 
tance. The witness who states that he conjectures 
the mother of the plaintiff was married, admits that the 
ceremony did not take place in his presence, and that 
he never heard Bazeed Khan acknowledge the marri- 
age; and he states further that his conjecture is found- 
ed on the fact of fornication having been strictly pro- 
hibited in the time of Hafiz Ruhmuf, (the Rohilla 
Ruler;) whence he concludes that the intercourse be- 
tween Bazeed Khan and the plaintiff’s mother must 
evidence, been matrimonial. Such conjectural evidence 

however is not admissible in Law; for it is necessary 
that a witness should possess firm belief. The de- 
fendant has admitted that the plaintiff’s mother was 
the hurum of Bazeed, yet taken along with the context, 
the use of this expression cannot afford any argument 
in fatror of the marriage. Although the term hurum*' 
does, according to some authorities, signify a married 
woman, yet, according to the popular acceptation, it is 
usually meant to denote slave girls and the like, who 
are taken under the protection of a man, and kept se- 
cluded, whether married or not. The term therefore as 
used by the defendant, (he having distinctly asserted 
that the plaintiff’s mother was unmarried,) must be held 
to mean a concuMne merely. Such expression, there- 
fore, in conjunction with the conjectural evidence of 
one witness, cannot raise any presumption in favor of 
the marriage of the plaintiff’s mother with Bazeed 
Khan.* 

* Th« above opinion was delivered by Jlsf<> 9 JkttmmMi Rttshid and 
mid OoUab, the two established Law officers attached to the Coart and 
judgmeat was givea acoordiagly; but AfMtiavee Jmmtn 0<diab^(who 
was at Uiat time officiatiog for Surq/o^deeen as Kosuxo^i Kooxat) deli> 
vmd aa oplaioa, declaring that the marriage waa established, aad that 
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CASE XIL 

Q. A person sues a woman for certain property, 
alleging that she is not the daughter of the person 
whom she pretends to be her father, and claiming the 
property as his right of inheritance. Judgment being 
given in favor of the defendant, he appeals from the 
decision, and the woman dying, pendente lite, he retracts 
his former plea, and states that she really was the 
daughter of the person whom she pretended to be her 
father, but that he has a right to succeed to her pro- 
perty as her lawful heir, in virtue of his relation to 
the person whom she styled her father. Admitting the 
truth of the last plea, is he entitled to take advantage 
ol‘ it, notwithstanding his denial thereof in a former 
stage of the proceedings? 

R. It appears that the claimant, during the life-time Claim of in. 

of the woman, to whose property he lays claim, denied n 

her being the daughter of tlic person whom she called 


the plaintiflT was therefore entitled to the inheritance. The opinion is In- 
genious and erudite; but did not exactly bear upon the case. It doe* 
not therefore seem necessary to furnish an accurate transiatiun of it. 
He admitted that lo establish marriage, it was necessary that evidence 
shnuid be given in favor of it, or that there should be the husband’s de- 
claration ; and he also admitted that the fact could not be established by 
the mere conjectural evidence of one witness; but he contended that the 
defendant, by admitting that the plaintiflT'H mother wag the hurum of 
Bazeed Khatij had made out her case. He quoted several works of 
great authority to prove that the term** Aumn” signthes a married wo- 
man, living in a slate of seclusion, but in this case (it should be obsejr'^ed) 
the object was not to ascertain the true intent and meaning of the term, 
but the ni' aning attached to it by the defendant. He further contended 
that continual cohabitation is primA facie evidence of marriage; and that 
it is criminal, without proof, to suspect a Mooeulmaun of sq impfobablo 
an art as that of fornication ; and that where there are two suppositions, 
it is right lo select thnt which is the more probable. But the qnestioa 
( t should also be observed) in this case, was not, what degi^ecof evidence 
IS required to establish the fact of marriage, but what degree of evidence 
it was necessary fur the piaiotifT to bring forward in order to estahiish 
her claim, it being a general rule of !Vf<»ohumtiiudan Law that, on tbede* 
fondant’s denial, the plaintilT must adduce proof of the claim. Had 
suit been brought forward to set aside an alleged marriage, the pre- 
sumption must undoubtedly have been in luvor of the marriage ; and it 
would have been upheld by hearsay and circumstantial evidence, snehaa. 
cohabitation, common repute, and the like. See Prin: Claims, iSce. 21. 



of elednu 

hex tod tluU now, After Ito demtk^lho daiom her 

property, thxoogb tbe medinm d ^ba^t pewi e n to wbom 
W denied 4ni she bad any ndOtioB. Thhs is in 
reality a gIoIib to ]|^operty ninler pretence of the ac> 
loiocrlodgqMBat of a relation, and is not legally adinis- 
8^1% tOaoen of its oppngnancy; according to the 
Whia$ool‘iHCH»sioorBoehee,--^ A person claimed maii^- 
imaeo inom another, alleging that he was his brother ; 
but the relatieB was denied by the person from whom 
the maintenanoe was claimed. Afterwards the clai- 
OMKBt died, tod the oth^ came ibrward as heir to 
his ptepofty on tine pleh diat the deosased was bis 
bKdier. His claiin dumot'be adttittto ; fbr this Is dot 
leg^dly an khkaowtedgment of reJatlcn^ which r^aires 
freedom from oppugnancy : 'it iS is fhet a claim to 
property.” Hesides the claimant did not content him-> 
self, tn this instance, with a simple ^nial Of the rela- 
fton claimed the deceased ; but ascribed her paren- 
tti%e to another |>ersOn, and adduced evidence in sup- 
port of his allegation, and such acknowledgment is 
binding against the acknowledging party, in so mnch 
that, had the frtthmr of the deceased ascribed to her any 
other paTept, his acknotyiedgment %f that fact wonld 
have been good against him, and be would thereby 
have been incapacitated from a^in claiming her as his 
daughter. In the Court below, the claimant pleaded 
that the deceased had asserted a person to be her fafrier 
who was dhlldlesis, tod that sho hhd acquired thO pro- 
perty by usurptoion : he cannot now be admitted to 
Steim frm property as her lawful heir.* 

. ^ 'r CASB XUi. 

^ A htaxdiage between two penonn is all^ted to 

.it* ttOrMi piyge, to tobhfanttale whidb ^ 


Ma: Claiias,^ce* tt 
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evidence is adduced. One man and one woman dq^ose 
that they were present in the assembly at the time 
of the marriage ceremony. Another man and another 
woman depose that they heard the alleged husband 
acknowledge the marriage, and another man depose to 
the fact of the alleged wife living with the alledged 
ht:ib>and on terms of coiyugal cohabitation. Is this 
evidence legally sufficient to establish the fact of the 
nuptials having been celebrated? 

R. This evidence is not legally sufficient to establish wuat conBU- 
the fact of the celebration of the marriage, because the dence*of m*f- 
several witnesses depose to different facts, and the re- 
quisite number do not combine in deposing to any par- 
ticular circumstance in proof of it* 


CASE XIV. 

Q. If an appellant in a suit die while it ^ pending 
and almost ready for decision, should the ca|ise be de- 
cided in the presence of his heirs; and if the right of 
the respondent, be established, are the heirs of the ap- 
pellant answerabl^or the satisfaction of the judgment, 
or is it requisite that the respondent institute an ac- 
tion de novo against them? 

R. The cause should be decided in the presence of An actiim 

eomnMMicea 

the appellant’s heirs, who are his snccessors and legal .gaiiut a 


* This quesdon tomed upon a dry point of etidence. The depositions 
of the witnesses would doubtless have been deceived as abondantlj suf. 
ficient to establish the stronffesC presumption of marriai^e, so at to confer 
all the rt(;hts attendant on that state but it was nevert^less not consi- 
dered to afford sufficient proof of the insulated fact of the celebratiotic^ the 
ttuptUdvidUiough tilM altfkf ether, it waseikMiab to pfMe the stroiiseit 
proba iility (and sufficient for all lej^ puiposea,) that maniige^d tohea 
place. The whole doctrine of marriages, as wlU be seen on relereace to 
the principles and precedents on the subject conUiined in thli week, 
lUTour the constructiou here laid down. 

z 2 
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ty who dies repcesentatiyes. If the li^ht of the respondent be 
he ^ cause of action be a specific thin^, it 

p«>»ecut^d should be delivered to him, or if it be a sum of money, 
heira ^without it should be paid to him out of the appellant's estate. 

There is no necessity to institute an action de novo 
against the heirs of the appellant. 

CASE XV. 

Q. L If a woman, sitting behind a curtain, stretch forth 
her hand from beneath it, and sign a document, saying 
in the hearing of witnesses, that she had executed that 
document in favour of her husband, and the witnesses, 
when called on to prove the document, state that they 
attested it by desire of the woman, who was behind a 
curtain, whom they do not know by sight, and with the 
sound of whose voice even they are unacquainted, in 
this case, is the evidence of such witnesses legally suf- 
ficient to prove, that the woman who signed the docu- 
ment was in reality the wife of such person? 

To prove the R. 1. If any man among the witnesses saw the wo- 

conceaLd^wo- ^ res^were unanimously 

man it is re- satisfied with his assurauce that she was in reality the 
’ wife of such ^person, then their evidence will be suf- 
her*^gi^amre establish her identity, but the evidence of wit- 

should have nesses is not sufficient for this purpose, from the mere 
^ her per- hearing her voice, if no one of them had seen 

the woman. 

Q. 2. Supposing that the woman who subscribed her 
name, whilo^ concealed behind the curtain, had been 
seen by only one female, and that the rest of the wit- 
nesses were satisfied by her account, of the identity 
of th% woman, will their testimony in this case be 
sufficient? 
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R. 2. The fact cannot be proved by the evidence of And that tbat 
witnesses who had not seen the concealed woman, * 

and who satisfied themselves of her identity by relying 
on the statement of a female who had seen her; but had 
the witness who saw her been a male, the corroborative 

evidence of the rest would have sufficed.* 

* 

* See Prin : Claims, &c. 9. 
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^UaJJt^ iUJiSl * i^jLsr^l u^.V_^ 

<— \X^U .ui 3 kx. y ^ r 

Ci^ Arv L^aj ^ Vi,5^ ^L-jI ^^\ ^ 

ii ^3U^ J^\ a33 

* ^u-K> ^^3^ ^ ^ L— 

Siy^^ u^‘ ^ ^ ^ cir^^ ^ iL^ ^ ^ ^ 

u^^jl 1 

^1-2^33 ^ lILij'^I xaJLs^^ 

ili tij^ *>ji.j: ^U Itfj^^jlr j^*N3lxi3 Jo >.3 

gJJj^ ^ ^ 

J3x^ 3 3^1 ^a^33 itAc %>jk]I}o^c^3 V 

(3 ^ ^U:^Ij*3 \i>sjj^ w?lsA< UXc»« ^ ^ 

•— jt^Xf t>t2^3 t-** 



vr 


jj:^] ^ laAsr^l ju^-o ,JIb IV 

^ 2tAJ^ iuLixi iSX^lJLo ^ jUuJlxJ i^y^e ^ 

ajI^^ ^ * jf>^ 

Suf^xjl i.u,.j,^ij f^U I A 

^_^4. x aamj a3!^ aJ ai*>JLA-o L^4«> j^\ 

aXL« 

iNJ L^ t ^\S ^ ^ liT*^ ^ ^ 1 ^ 

A>J0J l^3^.*..«ifc^ ^ AXr» ^ J ^ 

^,*>^ ^y^j3X\ (^S y^Lc\ J^^^-ftJU ^iil wLaJL^ ^ 

cJ^^ «J11 aJI^ ^li jiyJLj ^ ^LaKxAM>S\ x» jjo U» 

Ajfjsib ♦ J.#,aiJlj C^A^' ijtT’ 

jLs^^ ^ «^Lo T** 



vl 


CLkj^, U-XJi ^ <j^ 3L»w^^, S^ !♦ 

'9^]^ * ilLwy^iJC^^ JIU 3f^ i^\ 

xS^ ^ k**>I^ Lo-^Xj {J 1^ 11 

4^^ ^U ♦ ^LjUI ^J1 

!^xJiXi.J c;l 4— Jitf> ^ ^ 

lSj^ |JLc ♦ Jll-o 4jJ t-i;JV. |JU> u-^^ 4>ou 

vi^ ^^1^ ^1^ ^jlj ^1-^ ^ ^ F'LAfl3 ^*1^ ^‘*'^^1 


ywl:^ l«,?]Lal. a3 Lc (^1^3 ^ L— jS^SL 


Jjiz o^j>^ »>]\^ ^ (^L> jUj^ 

^^U»>J\ ^ j\jix5!^ yja^jS^S J| J.J ici^ Jy 

^sm^Jlkj A *.^*.* . 'V ^*x<amj ^2,^^ ^ 

ji>[^ iJ ^ U^4\x£ ^ 9 

J^aHI tJ X^lsr^I \J ^ it)^}^j ^UUj^ (J j ii*>cs.!^ 

^ ^ ^ ^ S^! ^Ui>J^ ^ ^ J> 

4j 5^ |JU * ^.3 ^5>a^ 3 

j^c^ClLc * aU^ ^ JlUo^ ^ 11^ 

Sj^is^ fj^ ^ 1^ 

Aj>l5^ * 

^1-^3^ ^ ^ Jj^. \^ya^ tX I'l 

(j;!^ v:r^^ -5^ ^ v.-X3^ 

3l i;>Iawa)1 ^ 





^ 

iCll^^i 4 >jLjl3Lx3 ^^IaxJI *k>j^ L<l ^ in^j^^\ (jJ kmm9^ l*« 

^Ixb yj {J irnm^jX^ (^! 3 iUUXl^ (^t^i> 

Aj\*yJi ♦ iULflXl^ 

U^ iuLft^J! 3 J 3 *1 

J3xa5 * L— ^ «^l>^ ^ 

«xi£ 13^ ^ (3^ ^ u-flAC«3jb. 5(3 V 

l>aj^ 3 ^LwJ\ *X^ 3 L«f 3 

a*:L#j 3 >?^** «_JJ 3 

^ ^ cr^ 

33*1 3I if^ll-O AfXs 3 /S 


Ux^js^ cr^ »>^J^.. il ^Ulili x 3 

iU*^ 51^ ci 3^3 w«XJ 3 JIaai 3 

»y,j»U: ^li *^3^3 ^ ^ Jyu ^ iCU J^\ J if 

3 ^ySU v^.liJi ^.jJI (^^3 2..,^ 

U4>i£ t_>^ 3 d^ 3 y*^ ^ 

jyi'is Ja^ J 3 ^ Lr-y? J u' 

4^3^ jJU * *U 3]^ J3l J Lry^.. 3 

Jaas. JLo ci 1 

jJ Jj«a=^ 2*^11 XJLfl^^ 3 3^^ ,>AK> 3^ er*^ 

^ ^^*X 5 ! 3 x» »"Ui c:^ lijKj 

3^U 3 sj^ ^ f>^. ^ 

^ 2^-^3 -o <^ 3‘> 







^Jlc * 

^,5^. U^^3 dlAjlijl fjojl) ^jXo U^*^h t 

U^ ^^UU! z*y^\Ji^ ^1 C.M li! ^ 

uc^^U 

C!i^ 3*^ i — wii^i jySo l ii4i ^ *w«0 u _5 r 

(_l iSf^ 3^^ ^ XJLftXj^ iz)3^ x3I Ll^ li 

^Jc^ 5IL.« !tX^ Lp^^X^I 

^ Uitf> ^ cK e;^ ^^gic 

KSj^ Jfcjl-C ?Li 1.4^^ 

U^ ^Xr JUj cJ^ 

A^Uc» 4^J cl^ ifj^\*a ^ citj^ 

L>3^. iz>^ lJ v^*-^ ^ 2 fJu£u^ 

SuJlU^ ^ er^ cWW^ cr^ 

U^ 4»-I J^^ 3 (^UJLaX]^ ^c^jCflE^^ s«34\50c4 

^^!*>si> aXCj ^ iJr.^^^ v,5^ 

4^^ ^^*X5i.lj ^*;f v-^LsC^Ui IaaI^ ^ ^ 



^ K H ^ 

^ ip^^ njP ^£T^* ^ 

^ c^pjp-^ ^ c^p 

inp if^ jsa^r f*' «vw jj,„jj3r^p 3^(J p{»Y^J 

•1 i' .fir’ *’ in®!^ ;x^ 
jjfTK'^ * f* .fi?^ 

jf^ifr* iirr^if rrr^ ^ nr*' rf n^isr’ iKrr^i'' 
t «■•! 7^<=^ ir^ifT’ jpr^ r^ K^<)r ii;rr^i'=' IK I'^i 
w-Tc^ip mm?^ «"^ip If i \r^ * irh* 

«*T^ ifi i ^ ’in .rn r^*! iPi.fT’ 

"rcf^ jnrTs irnrs* ’j^^" ir^n*".? im?^ *1^ »Tnf^^ 

r*" v^«l (Y^-vS^ r^l <' f3er«^ *Ti^ ^ fXC^ 1^ 

5*^ f 17 -*-=^ K ^P 

^1 ^ ^ JTff^ ijr^^ ’x^ nfP 

r^«T if^i.fT' ?r«^r ^rP iiinpr ^ ?-np r 
mr »<■ /i'^ jKn^.*. ir?^ rrrr^* fTtn?^ in?!^ 

VI, 



IV 


U) u— ^ 5uS^31 u*A3|^3 ii)^ ^ ^ ^ 

^ ^UUi 

j(*Xj U>3oi L (^3 o5j 3 ^31 Jt4>J ^ ifS 

^ ^ (Jy^^ v:;^ u-^^3 (J ^u^^A^3 1?^ 

^.>JL33 gjCi <J ♦ »>^ ^ 

^y^S ^ XMrfi.AAj ^f4S>>Xww!lf3 loyM v.5^ 3 ^x 4 . ^ 3 V 

L«3 (j3i>kXXAM^3 WMX^wt>^, ^ v^£.3^!3 ^ 

^[ll\ Hi Jij^Hi uiXe. H 2ui J ^L«^i 

Jj> Ji1 ._Jj>i< ti XisA^^' Cfi, lit 

u^W (Ji*x*k>»**>Hl Wii.ft 3 ^i ^ 

5^I:i ^ (^i j!«X>JU5li iuS 

^Ji’b w^^i 4^3^ ti Ji*x>jc«k)lli ^ji 

Si i^^L^i (jj Ov^i c_sr^s iii^^ji^.s (jA4Ji K^>^i 
^L«Hi I ^ ^1/aaa 3I 3*33 (.Ji^Lj 

j^\y, ^ ^ 

« l*xtf> ^ ^L^Hi Ol-^i-2*- ^=^3^3 ^ 4-l^Xj yt:>\ 

4jr^^^lx ♦ xsr^-li iUj^ J*^:l (^5l^,U^i ^ L#j 

(j^i^ uJtj’ijii is^ AtUji 4_A4r. w-ii*i^i /\ 

Hi ^ ti u^i 

^^^ h^ s^ii3i (J^Hi j.^ *Xi ^^\jji Jyo H ^^^uji ;^i 
^Lsr^J^'^i (J H (j«U3i ^ XJU^ ji^] ^ 



ri^ ^ rcy-^^r^ ijyv^ 

IW jrr^ .T^’^K* hrc <JPC| |f^fC o^ ro^ 

if^pe ^ r^ orci ir^5Y^ n^ fv ^(v 

^ ‘>^ 

iT^nC # 

^^Pnf ^*^vrCpf 5^*^ nrc^ rr^ 5r*T*^ 

J'^Tl^ il^ ^ J''''?CTT^ ^=7C^ 'i^Tl^ 

^ ^ oq o^ <y|i iJ’^irT^ ^ 1 nr*^ 5r*-|^ \r^5T^ 

^fT*' p 

^nnf*' * ' P ^ ^ ^r*^ i ^< v» ' 8 **> 

UTT^"^ P ir^?'"' ritw^ 

c 6^ ^n f> ^P'rr^ r ^rv3r« ^ 

j C^ rr,? f K.jrv-i-, tf-j i^Op P * 

<'<^V or^c o-vinryH? ♦ P 

l jr^iTT^ ar^r^ -c-^^ ^*if^ uif* •T'nf^ 

irn*^ ipnT^ f* '^■'p ir^^r*’ 


<’{^ r\<‘ j^-? * 

int?n^ •^« iR-^^ rr^ i't*^ 

iR*^ iR-^ fv «■ p” ^ r <r?i ‘^Tf» Pr 

Uk 



16 


Uiu: 51 LcL.) 51^ 51 U-.U.- 5! ^ 51 j 

!il 515 5! ^ ^5 ^ 

XXAJib ^ AA^A7^ ci^^. 51 ^ ci-^. 5( ^ ijU^ ^ 

^Lc 

5) ^ » 51 1 2l*iL^Xii^!| ^ ^C^UWMkJ 51 jj If^ 

♦xj^i ^ ^ <_oL^aII ^ ^x#it 5*^^- 

ii^*^ ci J ^ * Ajf*X^f (_^ Sr*^^ ^ 

51 ^ <J ^ 

j-jliaj ^ ♦ xjJ ^ iuii ‘-r-^ ^ ^ 51 ^ iiXi’lx 



iJ ^tij.^’ jl:^ l^Lc U^l ^ '1^ 


ij (^^SLo a3 

c>^ lt.A-0 ^ ^ ^ v^5^ ^^^^* -5 


»JJ^*ji3^^ J 2fX^\ 51^ 'ij^ ^^jXrgixj 51 






Jlxr^ 6j;i; lt> 


uLIajI^ C 5 I * 3 wXUI {j Axj^ OsJ^^ ^ n 

»X:)^ LmXX^ 43^i^f «3J^li {^ 

J u^ ^ JU .\^\ 'i\ ^ j^., a iv 

i^l 5I\ C5^. 51 KxX^ (j j\:it^ yii ^ 

^ ji XmJu 2SX^ x5 cJ-f ci 

ti^ar^I tJ * J^1 

✓ 

ijL^I !»>Xj Sj^ ^ 



If 


L^ * ,<iX^ ^ 

^ A>Lxi^ ^ ^ ^ ^ ^ ^ 

^^J^>:? ^ ^ ^-LLoli (j;! ^ 3 i^S 

5lAA<aj hiS^ (3^ (3-^V. c:;^ 

(^\ (J^^. j:i>\ l^j.^ jj 

4>>^jLo U^l^li \4X^ 

ei ci U^ iCi^ai^ L-J^* 






Lxj^ u-Jj^AoX’j 

♦ ^ Lwa^AX^kxJt ^ 


(*^. ^ v.5^^ ^-ILaXj ^4^4! (3^ OL>^^ S 

J^jxXj^ ^*3 ^ A-jlU Vji ^5*-^:». 

iJ 

>'> 


ioU?^ ij * tXjj ^1 

(3^ < I '"^ *> ^J-> Cm^o^ ^ «xj^3f ^ ^ 

^ ^ K3*XAa3I^ if 43iLjXAA.illj c-lLx#UJl »j^s^\ 

j^L^Sli y^\^ y^ (3^^ ‘-T-'^>:* ^ ^ 

CiT^ I^jUc ^ v-ILaa^a 4>J^\ CL>L« ^ 

^ ^ ^y^** (•^ a^ ullxXiJf i, ! , * v\y,0*t 

^31a * if y ^ ajIjuvJ3 ^J^Aj 

«xa^, if ^ 3*>4ifcLii 4 XaaJ3 i^y^ yy^** ^ y ^*** ^ - ^ if ^ 

«>aA3) j!^** ^ y *if>^ 



4^ ^amLX!! l iL^ t 


tj ^43 8 >^ ^1j ^ ‘i^kj j»L«5(J ^j3 !i! I 

^5^Xv».I j*4.Xa 3 f 

^ Xo! |»» ^ li^ 4 ^L«IiJ i^^Xamoo 

fj ^ v.5^ ^ ^iUSi^b 

yfc ^ 

lUb^ 4 ^^ ^b' f^ij^ r 
j ♦ jj^i c^'iCii_^^jai^ 1x03*13^1 r 

Jlsr^l ti I*Xj ^.y^ y^ iwUiif l-©\ p 

J^iX3IIaaX3^ ^3 u^Ls^^ilLo^ (J Ju^ (J ^ 

Jl^-^j| L<j| ^ l|>^* 

lili L-XJi Lo ^\ 4 ^^ 

SU Jj^I ^ ^ J 

4^1^ (J ^ UjJc ^^^c Us:^ 

4 ^ cJ^*-^ Si (jf*^^. S^ ^ 

y * ^.^3 c>^ cv^' ^ 

^JaaJI 42_^«!li.#«x4^ S ( iii..iXjLC1^ ^ ^ * Ajb^I 4 ^ 

(J * iulxClI flS^ ^ u»^X»c ^1 u.XL« 

elLoI ».,'* \ll3 ULXLuo (iT^ y ^ 

A->bo V ■ ^.<0 ^I *^- «-*l 

4 *r^J* 3 ^ Xj^ <J i^y^ <_xXi^ ^Uav 



^9 JLo juM iU^Uall iSL<^yj 

^ ***- ^ j>^ * j^j***^^ aaaaJ^ ^ 

^■A^J ^ a3^ ^ * .. ^ A 2(tiXA£ ^j^.Xftl ^1 ^|^^>««1 ^AJ>fil3^ ^ i|* 

^ iJ aJ 

^.’ »iUx * J W aua^i ^ g X ^ .J <■ I, ^ I 

^ ^f^tXAxIf 4>-^ j».^^3!^Iajc ^ li* 

U^ ^ o-*Aaj 3ii l«j wLnXI) S3 

(^li 3il L#^ ^ s3^am JLoS_ 5 KjLsi.U3 ^j\ |»>^:^3 ^IX^t 
'Sxj^ jlxai '^^j\ ^\l »^j ^ aJL^SI tU^S <— V.^^3 

iLfljS }lL«^ 3if U«^ XJUJ' 

^4^3 L»-^ jj ^jAi: 4^oJJJ S AjSx 4,1* 01^ 3>>3 l.»^5 ^ 43uL« S3 

^jIjiajlaJ 3 A^Xf ^ ^iUc^« 3 j 3»3 ^3 Vj^»>l,dk ^j\^ 
i^L^i. ^ <_aXx^ *XJ ;J ^IaxJ 3 4^1^ fiJ U^i 
^LLa3 j xL^3 * K^ 

^4>3 ^3 ^^3 ^3 aa#^ c!^*! ^ 1^ 

4jmI>J 3 ^^lijo S l-c^tXi 4^3 ^ aX>^ J 4^U33 ^.buV. 3-^ 

t^jil^sr3 4^ 3-^^' ^ 

AiXi»'3 Lo JlxiSl (J S l^A^ J3^*5I3 {J 9.^ \ ^ I'l 

2il>^3 X^,*^3j» ^^.xa 33 f3jb ^ aAc jjoUoj S^ 



1i 


yM^jJI {^ ^L:>5I\ 3 

iOS^ eT® ^ |J 

X:».:>U^i ci‘ ^ J^ <J ^l:^f 


lijMnll ^ ‘-T-V. <J^ jifcXi *>saj: ^ V 

VsT* w-5CL#.j 

J * 

^ill ^ J^SI ^ J^iXj ^ 


J * 

CJ. ? A. -y ^yj ^ 

Uj^x/o.]] Sf^ c.*.*.A,>^^j ^li 

51 ^ Clj^^y Ij! 'ijXXAO^S 4X:^l^::^^j !if 


i^yXj ^ lai-w* ^ v.5^^* ^ 

^tiX^I LLLoLsj^^ 

^5^ v^ X>uaxif !• 

CiT^ fc>2j ^ 3^ 

c-^Ua-o iOJI *^!;--- J-/^l^ 


^r:*? er^ ^ U^ ^^^^ ^sf^ ^ <J*^ 

j) i^U^ UJUo^ iJ5l 3 





(J ' 

^.. ^ 5u,^’' ;> r^' 4 v:^ sf’'^ 

•• » >i N.^'^*^ A .- Q^ ^,> i^O>S^ ^*X.tf^ 4 

*i'jjy>-> tJ*^ o. 

* 'Jisu X) % 

tiLSJl ci w5 •• • -? 

^.jU UJL; ^*=->5' r^ 5 *^’.^’ ^ ** 

cA u' 5 ^ 

^ , ,WS y.. H r^- ^ ^ (^- ’ 

J-i 4 y^ ^ 

j\ iv.' d ^ 

J' 

^Ui3, .Uit * iiM' si *^y^' '^' ^ ^ 

. X tt •■ 1 vl .«» rK, ^ t*" 

UjOfi ii/y’ 0*=* 1_,I^U*J> ijr« 

* \Jiy^ m 

jjMoJ ^ 

VX^ ^ 'J^ ■"' '° 

^.u= • *<-> J' e 

u, >»> J ^1 ^ -«^’ > ‘ 

i^wi fe!, 1-1 4 >' 4 

U- , L-- u.>i ■-•>' 

^.uJi j J' r 



JUJf ^ IuLALJ 

g*^ <J^ j X^i5df V— ?3J> i> 

^ (li^ A-—- ^^H-C L^\ ^ ^fwxjLL? ^ ^ <-^aaJ 

1.5^ ^yclL; ^_5^a. i-::-.«*>.i. 5I< ^ ci^l! 

* 1^5 4>J^ 

(Jaoj g5 (j;l3 Xi-w- g^Lsz^^ lU^. f^* 

X»l3^ * ^X^Xjb CV^ 

^(uCmaiJ 20 *- ** ^ Cm* oXj ^ 1 

< _j« .A.g>»iA3^ ^1 * ^ 

t-‘* * ^\-^ gj Ji<SXJ c3^ dljLo ^3 ^ 

^\\s. * ^-c < ^ a>j>»>a 3\ ull.A>Jb 1^33 iili^33 

3s^ 4>J3 lit*>J^' < j A ^ U f wI.aaX^ 3f i-** i t^L^ 3^3 iC«ll3 r^r 

^ »ii»»*a ! 3 ^^3 3^^ l*^sr^3 tX3^33 ^3 ^ 

K^j.^S <J * 

i^^iSJ>^ ^ aXX^iJ ^^ULo ^ AXaaO ^iLc S^A-A.; ^ 

4,5^j^jdL£ * ^ ^ ^ ^ y ^AAO ^i»^ A A » 



j ^^\J xit jby^ 4^1^ r^] u^ rr 

(^8 i)^*^ Jls:^^ 

AJ jUj:»> * 

^ Ax^! 51 ) <_aa^) ^ p^* ^ 

A^lsi. ^ AX4X ^ ik>c jk) ^ xIj) » 4 X^ j Xu) cIlxS.) ^ 

^.^3 ul>^ ^ *>'^^ 3^ ^33 ( 3 *^ 2^.3 1^1^ 

3^ 3 li^ia^) iCiXl^ 3 ^ 3 ^ * ifsj}^ ^J) 

(^r« (J ,^3 5 !^,Uls>) ci C-LlJjJi »^^-*i.i 3 

wIxXj (^3 *i uILuLUd ^ Ubi^xj S » 4 >od) jJ Xxs^l ti 3^^ 3 

^.^*3 ^3-^ * ^ 3 4 ^ 13^3 3 w^>JL^)^ysr^ lJ C^) 

^\X;j ltf> flLaj iu) 5 f^ cJIaXj .XsU Jx'^l r^ 


ajLK^ 

UjJLc k'^XitJ) 
iiAsr^! lI 


w - ^ 

Out-o Ij51j ^) L»v.^ ljUIsj L^jm? 3J 3 ri 


»>03>o j^iii 34^1 ^3^ ^-^33) 5 t 3) ^—^^^33 1 51 • JI3 3X3 rv 


a*xll (j ^■J3^’) 3^^ <^-^^ 3-0 3 

LjU- 3 ^^^3^) ^3^ci 3 u-rXs^) tj ’^Uij\ «— v:sr 

x»^ 3 3 * ^.^3 ti »*>o».)3-» ClxjL 5 fl 3 *^iL 5 fi 

* CL ’ . (3) 3 ^LflXlf 33U iuiXb 

(jmLj 5I5 aXJ) 33«X2>. l^AiU 5 ( ^) liL:L 3 jj^L:^3^f LKLio \ 
^3 ^Ui )^li »J l^xXd^^ JL#u xU 4^b 



^ ^n erf ^ if ’T^ 

14 f H ^ l<^ K 

ny? irf’“?^r 'ii?v=^- 

jc r ^ 

^ * i-rp iT^ 

♦4 ^ JT^ ?^=n fT^r' ir^ ^ 

c-"^ im?*^ ^ ^ 

f «v ’T*'^ hrr^i^ r^'^T' f^ 

^ <■ r2 cJ ^ i^i •rxr^ \P^5 

i^^ i^i h? ^ 

^ if^? f i*^ r^in*^ f ij^ fT^r 

VI ff' IR'^ ^ IP*?^ U^^'^5 fK 

Ai 1*1 I'TJ ^ 

v^fv— . r »t*^ 

f ,P^. .- - i- H 

<si f it^ ij?n^nt^n‘ P ^ 

^./^ r2 p I5f'«i?x r ipr^* 
ji n- c!!^' rrrs! Tt^r « 


A^ 



xT^ c 4^^ ir^^in? ♦ ''r>^ rpp irT^ IK 

Jl irr^v ^ ^ \f,^^(^ 

r^ ^ Rr^ ^ iTTT^ 

Jl ‘1^^ K^‘r5 ^ ‘Ko^(^ C>c<=^ 

irT * !n?'^-?n'^ 

effp ijSrfj ^2 ffjr^nj , j^ IT*^/"* IK 

11 K 1*^ i*T5 •^S ^ IK*1K irr^ «■ 

* P 

r* 'is^ lfr=^^ — \ jfr'-vv-^ fj 

♦I ^ i^<''5^ ^ 1^ -C^rv-^ 

(^cj^4 c C'<‘^ <' 5 ^:^ ^jP ^Vi^n * p 

^ ^ ^ TP ^ ^ H 

^ c X^ jcrp? ^ ^ ^ 

Ipwr T ^ipwv^^ Cj ‘^^Cp(>r^ j<^ ^ 

V K ’>1^ fY^"^ ^ r^J5 r 

*’ ‘k*^ .ti^^ 1^1 H .cT« rr^'-TT’ * 




iK*n=5r =T^i s^i 

ip^r 


• •'♦y^av T*®' jj:5r^<'2 f jpj.f<rc t( ^rfc-^ JT®^ SHTIH? ^ l!^r**^’5 
!j^tri ^ irr<’'^ * ^ **TT^ ^ ^ 


A i'=:5i®^ c=f ^ nRT^ 3 ^ in'v'^'^ 


4j^r^ 




JT*/' 


fijr^cjf? 



H 

\, ‘^ f f'^ ir^ ‘'"^K ^■''^ rsr^^ 

<" JCJ r^CS jryv *-^ jC" jf^ R ‘>'r« * f* 

R inr^ i':! 

Q frcr^ hj^^H lfT\''* 7 J^ € 0 ^^ £ 1 ?^ ^ '‘T*Tr<’ 

C ^ 31 

, IS ^ 

j S' ^r'cj p 11 '^'*^ f ^ iP'Tp ^ ir^? 

f 0 ..^ * r ifi^"^ 

<• »-^-| if^rVs jnr 15 *^*!" 

•>,*-^3 cfi o-^ K’qsv'f^ c^<r;« p .fiT^ ■n'^ * 

i ^<9 jjYx^ 1 '^^ (fv^^ nn’'^ ^ irr^^ * ^ **r^ 

rr-ir« f * «^»“r^ if^T ^ 

«'iR<^i‘^ r^Ti rr^':* '^m 

^^ej lR«inT fR rv^ fjfcvr^ 1[V^^ R ^Uf’ 

j JO-, r^fep? lt*irf <■ if^? «■ ljS% p ipn.^ iR Jf^ IR^f 

j j.^ fi R'i?n‘^ ^irs’^r * ^ ir^f* 

j rr-*=^i! c^ 3T<- i=^<r 31(^ o-V^J-s IT:C*:? <F^l * r 


^ trTR^ ^irr*^ 
in*^ im^ P “^fT irr^2 



3 < ^ 1 ^ 

* jJuUI ^jAc 

d Ijfc^ y i^jA? (J i^s'cy' iJ^ vtr* ^ 

XsXc 2(A^.AwWiO li;^ 

2kj’l4,^ *>*o' ti «J ‘‘‘i) 

iu!*>J^ * s*^ tiT* 

^J'i. (^ er*"^ ws*^-?' c;'” ■> '^ 

L^XoCJ ^ ^4iMi> ^ ^ ^ 

^ La33 ^ ^ f ^ \ ^ Q ^ f- I ^ *■ \^^xl I ^ji> 

Lo ^ A— 1 a^! (J 

U*^ s/ (J^^SI yJiXx]^ ^ 



^ Lo uJUa^ 

i^ (.^^l Sju 

eSi u/ ^ V.J)^>a 9 LJ ^ H 

|u^?yi ^Jf 2t^ ^ Aj 

c/<>J[ tXxxJi JI 3 Ir^.:^ Cl/^ liilS i! <>iJo ) 
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fj Jafc>jtXJi J.xas:^?^ ji^>iiAi^ JssrV. JsJLr 

yo-xj (J ^ ^ iCxiJLl! ;J J.A4^I ^ iC*>Awjl!\ 
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,,r^ ijvt>^ innr ir^^ •^tx ir'X*^ 
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i^bXS L*.^^A3 ^l dAA»33 ^ U** ^ 

^ xjUbAA* L^.aa> Ljl^\AMk33 1 ** t 3^x:^^3 V— ’ \>\^ ^ a 31.^ Lr*^y*^^ 
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(J^j5j ^ fj^^j U*X:>^ XjLil^l^ LT' ^ 


xa^33 }uu^ 3II Uii.fl.Aa,> Lo^a^ (.^xaxjlj iuLi^^juo 
v-^iIaXaSIj ^CAgbX3^ L** * IJLa3\ U**3^ 







^ ^ iJiXi ^ 

er^ aUamu^ 3f^ 3 ^ ^jhjS 

{•f^ ^CXa^-^c <— ,^>gl3 ^^X c 

^XaIU 3 

A>^ 3^ ^ ^ s^.J^ 

ViT^ c5'^^ ^ v.,5^ aXI^J s 3^ i-lI-A-*) ^ 

Ltf> ib*^ l^JL^ 4j^*>wwJI ^ ,^;4i3\ l»illl‘^3 ^ 


Uxi^ liU SL^UjJ^ _5 2(i^i 3 ^ 4^3^ 
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JwUaJI ^ ^Xr 3 


^■*j (j;^^ cll_>»i^J ^*3^ ^ 
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^ 4 ,^ ^ j iX-V^ t- *\tX;^^ ^ < ^ iiA»Affi> 
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^^XaamhI) ^L#x1 I uCam ^ i(«X> yMh4*S> 3 3X5 >» c |^L#iS 3 

^4X0 U l alg^ {£j^ 3 j 3 Vjf isr<rf^ 


2(jum 3ib 3 ^UtX^ 3 ^^^^jwi x *-** *^*^“*^3 { ^(^ *** 3 iJ 

♦ \ 

U^ckIS <— g Afl^jb ^ c;^ 3 j is^ 3 isr^^ 

Cl>l4>S^ j L^UIia^ 3 ibuwJ 3^ 3 
9. 

i*x^3 y.# iQ . A .iw>» J ili 3i^3(JM^1X«J^ 

i;X^I ^UxXJ 3 \^y^3j ^ A4»- > lilaiar^ iUA^ 3 

cr^H ^ 5 3^3 

cr* 4>3*yfi^ VlT*^ <J^S^ (^^Jj Uln A g ^ 

4^ I <n I bxXIg ^4»J 3AWX Sw4w#JS^ 3 J UK^mmU? 3 Xxam 3 if^yii S^\ 

iuAiJJ (33)3X3) XaamJ) 3 SxjJi\ 


d^3s^}| (J 3 l ^j j ^ S u^AjkoXib 


Lo^ao^ Cili 4X^3 b Xr ^ <^M»XX3 3 ^ 3 ^icXxI) 

3 3 9^Km ^Xxl) jbc 3»S9) ^ka 4 l^ ^ b^ 4>>:>) C, !1J \X j 

Lb^MXS b^^) Vi** ^Xtlb XXJ)3<«3<^£ (£^^3 ^X^) )tX^ 

iu.bo V ** Kauris? 3 aXam ^ y^ 3 3<£ x \Xt 


^^Xc) aXmaanII (J^) (jl 4.11^51X31 Xb^j^ ^ 42;3>b3 3 

i »— »J|1 iwi;l J^ol^l jLw (j;ij-&X ^ *«Jj1 

«• 

L^Lb^jitf XXXj SXibwX) c 1L>X&3^X3 i. ? . * m I^ «;^{ ilXb^l) g AAj 

^3*3^) 3 S^Lo i5;3jU5 ^ ibbo 3^ 3 4 .--> 3>^5 (jX 



It* 


^^ijm LaJ! ^ l ** tVvj^ 

c^^JL) iU ^UjI (j«>«XmJI u I* ^n 

^ itr^^JL? tii»^li iU^Lyo 

A^t><>vfi ^ iUUX#*^ lU iSXj ^ y 

y^ y c^^JSj lio^li y 

cl* jjSi^ ^jkc. ^ ^ Ajiy^ y Ui y^ y pUjtSJ y 

axamJJ! L^*>Ug ^ u^yj^^ <^4^ ^lj<x^li 

^2 ^ L^^4Xx.o Axj^S y L>4X.::w^ iCfysL Ll^ {J**y^^ 43l4Xcl^ 

J^1 ci xlxjj^ yji\ jiis ^ 

y y ^Ua» y^ USi yj> y 

♦Xi y iJjL«#wl^ ^jif^ 4^** 

y AX^^ ylAOLJ y^y^JS IajI yji ^..^yy^jS L(|J^^ \jijyJ> 

iiikj ICIJUa^I) i^^\ ^ j^L«j (^{}^ »*x^!^ 

s\xs»>i^ (jC^ ^yfiyy y yy^ i^^yyA^l L^ IS^yya 

K^ljStkas^ Ltfk Kj^yiO Kxxan ^L«x)IJ^ i£ < <w»J 

4 X^ 1 ^ (jOii y x^yt 

^1*>c^ fjaXJ is\ :^^«xcll^ CLJUU? y fK. 

UaXJ y\ ^jjyXAj\l> ^ Clf;-M*C^ ^ ^y,yy 

i>^\ ^ y K^yj^ (y\ ^yy^^ ^ jlX«^U 

L« K,m^y*^, JM A<Xjd^ ^Ly4£y J» <i *** ^ ^ I^Xc! 4^1 

^\y ^\iS\ U-XJS f^Sy ^yS 4^1SJI 3Jod! ^y 

iJ ^ cLJU 3I ^>51^ jj u;1 4^\ ^Li 

4&4XxIi cLJU 31 d«>K]l Cfi^ 



ir 


Uio ^ LLluli' !Si aOli U^.5 l^Si^ 

jtiAjCxj 1^* xaj^ ^it 

2(«X^ ^ 4^{ ^(XIsjUm U/ 4^f«X£St j^,Li«i J 

JLos:^ ci xULUl 3l4>£Si ^o) 1 'j-^, 'ijyal] 

^ OjU^ v..*‘ ci^ OJ^^ v„5^ xXa^H 20 ^ 

u ?* Ai^J^ <_‘* >Ia>AJ ^(aam iCXtiM#J»f ^l^x! ^ <^*‘ i 1a^ <— *‘* ^Xis 

^ y^ ^ ^IaXjcJI 
Uo^li lSo\^ 

^ ^ il ^ 4>^I^ ^ (j«tetXwwJ\ dL>JJt3) t- ** ^ 

b«x^li X 

^ yXi ^ ^L#Jc))j jj XCXj bsJ^ y^ y 

Lb^yJ ^ «^*>® Ui^li XbL^ X 

d^Ufli iCibJ! iJ Xiij ^ Ltf>t>v^l Lb^>^ 


<_*" i b^X! *-1**-^-*^ «X9 4^) j nXi b »Xf I L^A4k9 

^^ lirn Xx yJm£ ^bdL9 ^aXj L^Lo^^iAS? 

^Uoa KlX'i }s\Xjj^ y ^i;U5^ »*>is>^5 

i^x^jl (J (X:>!^ y «X=>\^ 

(J^ IbVact y 

iUi ^4>Jb> ^Jt^l yS ^g^AAAjUs ^ jS;.AvXm ^>31 

bo U— .^<A^ “l^yJi^S 2{(>^ ^ l (| A> ^ 

cbXi y cbWj^ xXiwm <jj dfiSsiit UliXxv 



ir 


c1L«;-mX>^ LTAJ jy*^^ liT® 

ci »*x=^^ 3.3^ ilLjlk!! l^Xj ^£> ^ ^X^***^! 
iUljlc v-liA^ l> U^ ^ I^Xas! J KXjU 

^J^ Lo Jlt< cijLb uHaam ^ ^ c:->^-! 

^\Jo\ L^J^ ^ iC-^ ^>o aX-vwIJ 

L -Vt U^ ^ ^^liXx3^ j ^ 

^ Q A/<^.l Jlj ]fS-.'sSy^ 

y^i^l (^Ujiliy> U^ 3UJi (JJ 

J^t ^ KaaJ^ (J \Sjy^ ^J^ ^ Ua/OJ 

*X1a«mI^ »Xo (JaoIsT^^ KXaamX) 

^ 4^3Jt {S 3 jvXAAMi! (JA:>^ 

L ** t ULxXi iJI-oL^ ^ V-***j^^ 

is*>c>^^ JiJ3 j\^ <J l^fJ^ ‘>^* ^ 

x^,j^ * 

^L^A»a 3I i-llAjlxi\ ^ N/V 

j.^Sj ^ j»^l^ ^ iiuUs 

^ |7 ...V t* I ^m, 

* iCXI^il f^*o\ ^l^.AAJt 

i£J3^. Xtf>Ac>U L)i^ V/\ 

^ -5^ v«5^^ 

^-o cr-jjj 45^1 (»-^J>J 43l*Xc1 



II 


l3*jy«.4>A»JL< y vy^^W WUatt _jl 

C^J erf' > v-wvXiiLi X*^ac y6> ^ f ' J 

J er" "*^!j <s^ f ^ 

* IxLii ^ J] Jy03 XZ-JI U^ 

* Ix.^^ jCx>^ (JyXJ ^^5AJl L«^ *1^ 

^ xx^ (J^^‘ _5 

Ij^Umuo l4J^tX:>.| 

* ^UjXaj L#.^X9\ O'^. ^ ^1 

LtJ^O'XJ J5 l.4>^X9l ^j^ii«XxJl ^ Vf* 

* Cb* 0LjJ^«Xc 

43j^ Ix^ ,^^a*>x3f 4>ouJf fj\ ^.Aj.x3i (j^.Uj ^ \/P 

* ILk^^ t- ** -*,^1 '« 

yl (t *<yj^ ^CiXS’ #xxa*» 4JjLm»1) ^ 

{m;ti ^ ^ 

ullA^li Ji^3 Lc L^iXs^li fjya'i] Lo1 

t^^jJ^\ ^ ^ X^mJu-O (3^J^ 

e;:?y.^^ {£^ «>c>^lj ^ iCU-wJ^ ^j;li ^ ij;^>!^ 

«X£>9^ (J^Xx Xx^f ^liXiJI ^ ^Xa.aJJ ^ 4>ck»l|^ ^ 1 ^^«Xmi 

9^JLyjm V.I ** 4> ^ LftX<»L» ^LmI 

loSi iiX>\9 SUJUb jiamXzj xUliS J^!lt ^ 

£2 



iim ^kii^lj laX y .;^^ I^i L*.^ iMX^ j^\ ^1 ^ <..^V 

kix^t ^ W*J>3 >/* ^LV<. ^^^4^ laiJ 

LtXXSf j\ ^ J *■' “ ^-^^9 ]aA9 

Cli*\X&l^ loXXid^) 1x0 ^ Lp) U..ft^^ t#>*^ 3(«X>^ (J**«>MwJU 

^ ^ ^ Villx^^ L*^ Ixk) ^^^aaIxII ^ 

X*,|*»A^^^ lr»^^ ljL.>0 (jM|>tAMJ^ ^ L> LlxL^) 

(JM^XamJI Ci* latXo^) Lxo) ^ ‘^ - ^ 

^ I^UaS^ 4^^ L«l ^ ^ ^-^J3^J V-UxlTjO 

♦ axim > ^y^aS\ Ztyj^ 

^^jjiXxIb i-^S <J^ tsAxS^ l^t j 

c.^31 ^ bof ^ ^■■■^ A*w (^«>i4AmJ{ jy ^ 

laSi ldtXx:^t U.S^ jtxaXi^ ^ 

^ Xa^j^ l a.ft.9 (^«Xa>»31j ^ loib CmllxA^b jy \ jy 

Uo ^ f 

J cixUH^ ^^aIIjOL ^ 

^ ^ i-llAXi]b pJt ^ 

V^' isr^ f 51 

fcJLx^^ 1i3 ij ^UUi £^3 S?' er^^ laJUiJ^ry 11 

pi j 3 (j^iXi^Ji ^ ^2;A^UjL 

CIaXaJI^ fV^ ^ 

f 51 ^ f* ^ 3 Ir^'^ 4^ 



CIjLo *- ” «« i.» . jj 

* Jijyi\ ijjo^ 

* ju< ^ jm ^ ^ bn 


(JxaiJ\ 

dAjli 

jl>^j Ii3 U^ >— ^ lk\.LMlS ij 3M ^ 

«>J^3 ^<Xc »>J-c 3*>£Lai 2&4 >^IjAi 3 ^\JC3L^ Cl.U.^>X3 b^ 

kS^ e;3 ^ ^ ^ <>3^33 ^ ^ (Jam. <^^3 ^ j^!!3*>.3 

^5l3«s3 ^ *>^ 53^3 *>x£ (—a ^ aJ! (^UJLs:^ -5 

j ^ <x3^3l ^ (J.A/W ;^3 ^ 

Uo3 LmSj^ 3*i3 v.^LaX^3 ^^XLwinII 3ili *!• 

SLMj^ * X.j^ ^ ,^;>P^3 ^ 

^^^X2i3 ^ Lof 3i3 L*^ (j^L£X^3 ^ ^jA#tXMA33 1 ^ ^ 5 ^.#X::>3 3^3 3 jk ^ ^ 'll 
3M U^ v^UJI ^ <^UJLx3J 3 ^4iX:^3 3 $ ^3 3 L 

^^3 uJ>* IM U/ 3 cLsXS 33 ^^3 f:^3 Uf 3 ir 

* ^iXj ^^3 c-_^5l 3 

u.ifi.A^i^3 3 <---aX^33 dljlAAi L." i Hj 3 'It^ 

L 1 L}Ia^ ^tX£ tXJLs ^IaX^UI 3 S4X^f3X3 

^( 1 X 4 ,^ -^(^^xXa^3 23033 J 3 3 < ^ i a X^^ J 3 

B 



qq rJ jj ^ nrr^ ^ 

jCjC.<p^ ^ p ^ 

jCjjC^ rJ -irBjy 7 «^»^ ^^^r> jf^iS? S' <^<' {Y^ r** l(^ 

nrjTp \f^ ^ ^ 

«-«• «■ ijsi^if-r' r ii<=^p pi f> iF^rr^ iK^f ^ 

^ ^^T<* <ySF*<* nr^ J]^ I^P rrj^ I'^TYT^ 

jf^WJ ^ 

P ^ 

<• jJ f ^n ji^p ^ ^ pr P's 

PT'O mf ^ &r^ It*^ ^ 1^ 

^ P ^ inr^^ ^ 

^ -o^ o^^sTcj j'« jr^s ur^ihc 

\f^ iT^'^rr^ ^ ^ p 

J« i;=T^ P(=y r ip'cT’ iK^f I’/' j^'R't^ nr’^jT’ 
f^'ii? r^J pir^l 

lU*^ '^JfyrT' ^ ^ fyr^y-^ jjJ rJ o^ |<rr,<-^ 

jr^ «■ jj f 3^ ntnyi'^ Vlh? IK'^ ^ <r^ n?r;>-^ 
•^Fon rR uic^i'^ p*x k*^ ^ i*^ *’ rifif r-' i^’^nn? 

R-^ l‘■■^=^p<■f^K R*^ *■ i^R^ rf^ ^ if^ihr^ 
^ 5 YT^ ®1PP IKPr^^ , 5 *^ ^ 

jfjr> ^ ^r,^i j<-j^^ ‘‘l^pf^'l 'v;^^ ‘’inn 

43/1 R'^^J'^ l^l^* '^p'^R'^ ‘‘'•^ 


V 



jP»<i-=J <■ f ^ iKi^ o^'<’i 

4^ IjS^ 5^ JO? JOJ ICY^C ^i-=v 1«'V=^ ir*ir 

jr^rr?^ iK*P * 

jR^r ^ ^ 

iR'^^l*^ ^ If^*^ P 

r2 r^-r 41^1^5? <■ ‘'2 nr^J j^f ^ iRT^S 

€■ jfRc ^ i^rxrr^ 

'^K'’ i'^ <'*w^ j^R^” iJ*®^!’^ 

4R? Kr^l P c f po 

<■ jJ R‘ ' ^ ^ IR"?^ V ’ ITlP JlC* f' •’ •• ^ 

I? ^ *T*'Tr' R*^ 

jjso f f) p inr^'^ ip^s <>^ ^’pc 

w i|=r' s^ ;'rr’ r *’^ '^"'' 

j<ii^ . ■^'■^ 

jJ ^ c^fO rr-J FvP c^f^" 

<■ ^ fcrJ?v-^ jR<-^ <■ ii?irr’ ^ 

jRff «■ jrnr^ nnyi*^ nr^'2? ir*^ 

inp Tt^ I’j^^rr' ri P 

e-j^^ nrr^ ^ ^ 

jc <^fo ocp^ ^i^T* n*^ i.cnrr’ ^ 

<■ jfO J««»^r:p (>^ Cf^ ^ (>«^r>C(^ 


A 





0^ [S^ c|<^ ^ 

r2 ^ijcp jJ r;^2 ^p J^^?. rK^^P 
••qr^hn? ^ C^5*^ ^ iT^P 1^ 

r»^p ^ fife o-^^ 

ir?^ f <P n j'=^‘^ isn'T’ «7fi 

jtr**^ f*! 1'=^'^ \?^^‘' ^ ^ i’\^ is^T^r^ 

r »K‘=^r, 5^ U'?/'' 'TlfTX *’ iK-n'T^ Tir^X ^ 

ir^*^ ••^xY?;? ^'** mP iT ^ i^.YYT' 

‘T'^T’ jr^T'TT' ( ^ ''■■^ l»^ ^ <y-=5*'C l?J 

jr^innf* ijif-rinvi* f^Yrn-> i^ ir^'r' ™v^v-^ I'^Y^Pf?* 

^~w ncr?^ ^^rx* o-=^ inp is'=^r i=y^ r 

mp ^ irK-n is^i^ n?!* 

iK^^P *'^^T1CX ^ ^T^PP ^ <'P'rP ^TPTT^ 

IRf?"^ n3^<" iijrCjf^ 3^ (>.s^ K*^ ®TX 

•rTT' ^ fr'rr> 'rrr' ^rv <!r*i mp rr^ “^yP '=yt 

‘^I'T’ iKpp o-sim ri i'^i 
^ifn f^ ^ ♦TT^ 

^ o-ar^K* irnrpp ^’*TX iK^*^P 

J.CTTPP iK^p P ^ l*^^TfT‘"TP> 

c 0|^ ’f»r^ ^ fTp^ jy^p 

*'rc it^i^T’ r^ if^i'^T’ 1^ i^-»y-i <"5 

r** ;;■* ji**» .."' ^ i*^ 1"'*Y^‘^ S’ rc^^ 

jS|5' S’ pc eS’r> ||{'’V|J ^rr>— * fT^ ini“^ 


k 



c ,-A. ^g ^ uHul^ s?^ er® ^ Pi 




,oD X^ c^I ^ 


•' - ^ « • .. w 

V, .11 Al4.it Jo^tXjJI ^ 3 Xflir^i^^i »0^f j Pr 


x^l 




^ (X^L? 4X:a» 


cLoia^j^^ Pr 

Ci*,VulJ^ k x^ c ^ ^ LK^ * ' ■'■^; ^ ci^ 

Ujlsr^l JLX ifj^ ^1-c 

c y. o;4jt ^lyil^’ *W! (*^1^* er® ^ 

^ t-** «lxJ jslf^f ^ L ** ilx^\ ^ 

(Jj^IaXUiJ^ I— ft.AAnH ^ PP 

* CLjUsXLJ^ ^ 

aS^f ^ ^ i T A^4»it c^iJUii u^A^oil^ p& 

»^5(t »3 ^X^CL>Uj^ l^V, 

cfT^X^ I— fiJAoif^ Pi 

* djJllas:^l^ jkUjcK^ y L-!* i L^t 

p^ 1 vs^ t ^]gi «>o PV 

Maxli» ^ *, ,a4*»a U C. * a (^ : ^ ^ C1>1-*.^3x3L P/s 
^ * xCaaoc XSUsiil yb ^ c-^aaJS 

l^Li ClAl^t iJlAi^ ClUl dL^y^U^^y^ P^ 

fXiji j^iXil \yyi^\ y c11aa.J i ■** W 





I® 

f *i i,!*^ ^• ^ ' . * . *' ^ ^^ iiTi^ 

er«^ ^^UJl ti,^. ^ <-^^51 c' w* f**! 

♦ Jirs- ^4XXJ 

* »|^JM« ^Lajsr^^^f ^ ^ ^ ^ 

OJ^Lf 8 aofit ^ C» >sX^\ ^ 

* ^IajIIIIj *x^L ) ^ ^ ^Jam# ^ ^ ^ 

(^iXamJ! ^ ^jjAlai^ ^jCyA^S Y*X 
iUjI ^ bu) t-- ■A^y*axxS\ ^ ^jaI\ ^ (JiM 

4^3^) ^4X£ tXjLc ^ i—^oj^axxit y cILU^Lm ^^^ y 

^ <Jji-4*» ^ «>J ^ ^ 

cJ-^^ ^ <X3^ ^ «X3^I (jM«XAMk^^ t— /. aXI) Lk>I 

ojo Lo dJlj ^ 4>J^ J<i3c±JLi3 rp 

Vi^I-aXS' ^^ 1 X 9 (X:^ 4^;^ >3 y 3 

Xa^I^^nam (Jl-^j^ ^044^ 

Xj^3^^.A4« *‘ (,,,jyU4Xgr^\!aJ3iWi4^ 

*1^1^ * u^Jll^ ^£ 5:^3 iXsr^i ^ ri 

x^f;^ * ^3IX> Uiil Cl9^^.3l3 ^ ^Jlb ,^3 u*aj 3 Tv 

^ <n-^ 2 I 3 j» 3 jij ^ r^ \ 

3 I 4 ,V i\ 9 l:S> pS (jAtiKw»il » 4 Xs:^ ^ 





r 


* (Ja^ ^ 4>Jj ^I -5 4-)*®^ ki)^ 3 

* »4X&.f^ u— k.lLvA5 (Jf^li L^ \L<gJI cIjU^ LoU n 

♦ liXtUfli ^ IV 

* (—Jy^j) cijUj ji.XA *xlc ^j^La 3 ^liXy^ ^ 

S ^ jlX^j A^XjoJl 2-0 1 ^ 


2“^ 

^Ujf ^ U 3 ^:i U^ 

la^ (Ja^ ^ 4 >Aj 

*^\y^ * 43JLa JjliJilb (Ja^ 

{J AA^OC XY (J^ ^ 




* ^\j^\ 




♦ u.p,a^a 3^ f'f*' 


* YtNxba^ ^ixxx!3 

S^Lvdl 24JLfi x3^ ^,33 01»bj_53 CL»UL^J 2^ ^bJI 

* XAAac d>LbJI 2^ djJ^a>3f 3^Ato3 ^ ^3Ua 3I^ 
^3) Js3j3 Lo3 ^ X^.3 d->ib3f laiwj ^ Tl 

^ ^3b^ JLL« ^ *^3 3 *^^b ^yioAoM^^ im 2‘ aXj 

^LXj^b iNi^b 


< 5^35 2 “^ (j<w«x^l izf^ 3 dlj 53 ^ 3 li' c -^3 


A 2 




rv 



f •••ffp * Jf^pc \ ''’Tp * 

jY^f-o^cr* •«=^rn'^ iP^ rPi'^s ^ ^ 


«)l 


irr^ <nnf 


n*^jp * «^-=^ 

n^r^ ( cr> ({<-=-« f n'=^iP inpri*^ IPT^ 

c rjvj— 1 3^ 3<>^ iPr^ ^ ^ "*tP ^ 1“^ 

( cj'y^ 0^ IRPx P IK^^ 

^ ^irr^V^ ^ u»*^ '**''' 

Jhn fi'^ip ?T^ irr^?^ if*^.YP ‘*^ jP-<«<«D f cj^ 

vf^ ^ kflv^ P liT~^ ^ IK-'-v^pP ^ 

Jl JY^/'^'^iKrr^^'in rnR’*n*='^ip 

^ ir^*^ * cn^-'C^ 

jrrx *’ <r^ rnf *’ (K^ ^ \P^“ *' ipT'^ ^ IR^ 

1 1 ^ ^ -s v '■■'1 C" r*^ H »^:sr ^ ^P 

jnp* 

inpjjx "Y l^ \<r^‘^ ifT^ifP’ ^ IRfP'r 

• I P [f ; *"» ' » f" (prer^ ^jp p'FX’ 

iRp^ fiRp^ ^ s:pn P 

i>Tf&^ Rnrcj^ j„,,y«^c^ inPjsx ^ inn^ 

«K? c- 1(7^ 'S'* 

«r^ <?<■ f^p* Ip* ir^ K ■f^T' 

b ^ PP’ ^P ^ ^P ^ “PP =Y*^ l‘*Y'^ 


J 



V 


<■ jn c f,<^ <■ iRl^ f,^ 

<’j;<<r2 o^ j(rn ^ ^ irr'^ 

fheg o^ if^-^nf «■ <r^ <' >5^ «■ i'^ =^ *‘»K^ 

jpp? iX\5^ ^ >5**^^ 

V ^ '*^ ir?^ T 

i«Tt «■ «<■ a?v r> n^ s^ jr**Y*^ * irr^ 

^ .jj.c’i'' H-ij? c^iR^'T' srf irr\f*^ 

irr^r-' 

fvjsYfp cf <"•;?<■<-=-. jfw-joO ipc*^^ ^ 

^ ,(^f? ij-frp iO« jf^j? i«'n5^ ‘'incrP 

^ if^ *" * •<^ 1 '=^ 

^ j..p^ 5 ^ irhs^ ^ 

<4 rr?^ '•^r*’ "nf* -crr? ^ 

^ <■ JJ (jj “^s:^* ir^'rs * TCjfy 

j *5 '^SUKCT^ ^ <P^ ortWY^ # 

J i^K <1^ nf^T’ ir'T^^ r* 

IJT^ iR'T 


ffr^i 





AFFEN]DIX< 


INHERITANCE. 


og 

of the 
opinion. 


Shah ool hiiq (Pauper) versus Moo- Patna Court of! Aug. 22, iJUtJ. 
neebool huq, 

Musst. Beebee Kanoo v. AU ShahJ.Zijlah Alis;urh, July 20, IRIG. 
Musst. Nasoo v. Khadini Ali, Zillah Bel »ar, luly 21 , IB 14. 

Jliujhoo and others v, Musst. Ilahce Zillah Bareilly, Sept. 5, 1B21, 
Begum, 

Wujeehoonisa Khanum and another Siiilder Dewanee Bee. 5, IBOB- 
V. Mirza Hoosein Ali, Adawlut, 

Busti Khan (Pauper) v. Mina Bee- Zillah IJooghly, March 7, 1815. 
bee, 

Shah Abadee v, Shah Ali Nut|cc, Su hh r Dewanee July 14, 1808. 

Adawlut, 

8 Calcutta Court ol Aug. 18, 1821. 

Appeal, 

9 Musst. Budlec v, Roushun, of B^ iiares, Jan. 5, 1815. 

10 Su.da V. Fukeera and others, Zdlah Bareilly, Sept. 21, 1818, 

11 Beebee Jaun and Beebee Mooneefa Patna Court ol May 11, 1821. 

V. Fyz Khan and others, Ap(K al, 

12 Moonuwurnisa and others v, Zuman Bareilly C’ourt of Nov. 28, 1020, 

Khan and others. Appeal, 

13 Musst. Shurfoonitfa and others v. City of Moorshe- April IG, 1013. 

Imamee Khanum, dabad, 

14 Musst. Bheekun (Pauper) v, Meer Patna Court of|July 29, 1814. 

Jafur and others. Appeal, 

15 Musst. Munnee v, Zahir and others, Zillah Bareilly, May 19, 

IG Ruhum Ali v. Shah Shumsoodeen Zillah Shahabad, April 20, IBIO. 
and others, 

17 Wajid Shah and others v. Imam Zillah Furruck- July 20, 1818. 
Khan and others, abad, 

♦ Wherever I have left a blank space, the requisite information was not readily pro- 
irable, and I did not consider its attainment of such material consequence as to 
arrant any delay in the pablication. 


Names of the Parties, 


Destination oj 
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Patna Court oflSept. 17, 1810. 
Appeal, 

IDiMiisst. Miiniirc v. Znhir and others, Zillali Bareilly, May ll>, 1819. 
I’urzuiid All V. Mirza Sulamut Iloo- Zillali Sarun, Sept. 21, 1812. 
scin, 

21 Zillah 24-rer- Feb. 9, 1819. 

guniiahs, 

Zuliooroonisa and others v. Melin- Patna Court of April 15, 1814. 
doe Ali Khan and others. Appeal, 

23 Moohmnniud Aincenoodoen Klian Dacca Court of Noy. 6, 1821. 

and othds v. JMoohuinmud iJiis- Appeal, 
rood con, 

24 Sheikh Fuscch oollaliv. Mcer Moo- Patna Court of]July20, 1814. 

nuwnr Ali and others, A]>peal, 

Chuinioo and others v. Panchoo and City of Patna, duly 10, 1807. 
others, 

Mirza Shuinsoodeen and others v. Patna Court of May 19, 1814. 
Musst. Buinjoo and others. Appeal, 

27 Munnoo Bcebee and others r. Bur- Zillali Burdwan, Dec. 20, 1821. 
IvJii oollah and others. 

Sheikh Ahinud v. Munna Khan Zillah Chitta- July 30, 1821. 
and others, 

29 Mirza Sudderoodeen v. Meer Shah Zillah Shahabad, Nov. 7, 1807. 

Ali, 

30 Wujeehoonisa Klianum and anothej Sudder Dewanee Dec. 5, 1808. 

V. Mirza lloosein Ali, Adavvlut, 

31 Mooti eoollah V. Moohumniud Katil Zillah Nuddea, March 12, 1817, 

and others, 

32 Sheikh Jaunoo r. Sheikh Joomlah, City of Dacca, July 13, 1815. 

33 Zilii. Chittagong,] Jan. 3, 1810. 

34 Musst. Buheemun v. Musst. Noo- City of Moorshe- April 20, 1819. 

run and others, dabad, * 

llusnit oollah Khan v. Syud Zillah 24-Per- July 18, 1807. 
Moortuza Khan,' guimahs, 

30 Nizanioodeeii v. Musst. Izzut and Bareilly Court of Nov. 29, 1820. 
others. Appeal, 

37 Zilh. Chittagong, June 27, 1817. 

38 Musst. Chand Beebee v. Moohuiu- Sudder Dewanee Aug. 27, 1812. 

mud Tuejee, Adawlut, 

Moohummud tlafiz v. Moohumniud Zillah Mymun- June 24, 1817w 
Newaz, sin^h, 

40 Ainaun Beebee and others r>. Bum- Zillan Backer- Dec, 24, 1821; 
zaun Ali and others, trnngc^ 


Names of the Parties. 


18 rdusst. Joohoo v. Mihr Ali, 
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41 Musst. Yakeoda Khanum r. Mirza City ol‘ Dacca, May 13, 1803. 

.Ihuboo, 

42 Ahinud oollah v. DoorAIi S: others, Zillali Ho() 2 :hIy, July 10, 1820. 

43 Ziiiali iloo^hly, March ir>, 1819. 

44 Moohunimud Zumaii r. Durbareo Zillah Myniiiii- Oct. 2, 1820. 

Sipahee, siiiL^h, 

4-5!Chutter Das v. lloushun. City of Denar(‘s, June 24, 1815. 

40 Ameer Ali v. Buliadoor Iloosoinl Patna Court of March 27, 1818. 
and others, ' Appeal, 

47 Manikeliund v. Tilokc Sin^h and Zillah Sylhet, |Feb. 27, 1822. 

others, 

48 Musst. Nubcera Beebee v. Sheikh CalcuttaCoiirt of Sept. 13, 1817. 

Shoojaoodccn, A])peal, 

40 Zh. IVIyuiuusin^li March 17, 1817* 

50 Jmdad Ali v. Moohummud Kaziin Zillah Burdwan, Nov. 20, 1821. 

and others, 

51 Koonwur Button Singh v. Fyzool- Zillah Bareilly, July 21, 1814. 

lull and others, 

Zh. Mymunsingh March 31, 1817. 

53 Zeydoodeen and others v, Kufoeq Zillah 24-Per- Dec. 10, 1819. 

and others, giinnahs, 

54 Musst. Buhloo v. Mooqeem and Zillah Chitta- Jan. 15, 1821. 

otliers, 

Manik Janba Shamut Ali Khan, atna Court ol’ July 20, 1815. 

Appeal, 

50 Imam Buksh and others r. Munnoo Zillah Burdwan, Aug. 23, 1821. 
Beebee and others, 

57 Syud Abdool Ali v. Syud Gliolain Zillah Aligurh, May 10, 1810, 
Ahniud, 

iNusrut oollah Khan v. Lihazoo- Zillah Hooghly, March 20, 1817. 
deeii and otuers, 

50 Suda V. Fukeera i*id others, Zillah Bareilly, Sept. 21, 1818. 

00 Gholam Imam and AinooIIuh, v. Patna Court of May 18, 1814. 
Musst. Seeta, Appeal, 

61 Zillah Bui d wan, j Aug. 24, 1800. 

62 Gholam Hoosein v. Musst. Zeiiiub Sudder Dewance June 8, 1801. 

Beebee, Adawlut, 

Gholam Mohioodeen and others r. Dacca Court of Sept. 3, 1817. 
Oomaid Ali and others. Appeal, 

64 Qumur Ali and others v. Basir Zh. Chittagong, Feb. 17, 1819. 

Moohummud, 

65 Sliunisoodeeii and others v, Sulec- Zillah Backer- Sept. 1, 1803. 

moodeen and others; 
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66» Zh. Backergunge 

C7|SyMd Kulcem w. Bebee Munna, Ditto Ditto 

Muhabut Jung v. Musst. liummaii Zillah Bareilly, Feb. 3, 1807. 
and Gholarn Hoosein, 

Musst. Hyatee Khanunj t?. Kool- Sadder Dewanee July 31, 1807. 
soom Khanum and Mirza Mehdee, Adawlut, 

78 Shurcefoonisa r. Khizuroonisa and Ditto Ditto NTov. 16, 1822, 
others, 

71 Kala Khan v. Musst. Docoo Bebee, Dacca Court of March 19, 1800. 

Appeal, 

72 Kuldady and others v. Lauljeemul Moradabad 

73 Kiraraut Khan and others v. Khy- i^illah Furruck- April 12, 1820. 

rutee and others, abad. 

74 31usst. Huhoemun c, Musst. Noorun City of Moor- April 20, 1819, 

and others, shedabad, 

Musst. Bukhta Beebec v. Musst. 7A\\ix\i Jessore, Aug. 26, 1819. 
Ooruz and others, 

76 Maun Beebec v. Kubeerun,' City of Patna, Nov. 3, 1807. 

77 Misree Kliaiiuin and Usniutooiiisa v. i^atna Court of June 19, 1816. 

Mirza Ahsunoollah and others. Appeal, 

78 Musst. Ameeiia Bceboe v. Musst. City of Dacca, April 25, 1814. 

(ioolbudun, 

79 Musst. Bhef kuii (Pauper), v. Lulloo Patna Court of March 22, 1814. 

, and Diitt Ram, Appeal, 

60|Ooinurduraz v. Furman Bebee, Zh.Backergungc 
81iRumzaijn Ali v. Moohunimud Zu- Zillah Chitta- May 23, 1822. 
man and others, 

Musst. Dhana v. Musst. Mulkee, City oi Benares, June 4, 1821. 
Kariiea Beebec v. Muhtaboodeen Zillah Chitta- Feb. 6, 1817. 
and others, 

84 Jurneeloouisa v. Muhfooz Ali and Zillah Aligurh, Aug. 19, 1813. 

others, 

85 Moohummud IFasiq and others v, Zillah Backer- Feb. 13, 1821. 

3Ioohummud Ameer and others, gunge, 

86j Musst Nasoo v. Kliadim Ali, Zillah Behar, July 21, 1814. 

87:Sunaoollah v. Musst Phool Beebee Zillah Chitta- Jan, 12, 1816. 
and others, 

88] I Bareilly Court April 18, 1821. 

of Appeal, 

89, Zillah Aligurh, April 27, 1813. 

OOjMorad Khan v. Kureem Khan, City of Moorshe- April 17, 1809, 

dabad, 
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91 Miisst. Zuleikha and others v. Musst. ZillaU Chitta-jSept. 7, 1821. 
Muhurum Beebee, 

SALE. 

>Iusst. Fulimeeda and others v.'Zillixh Sarun, Jan. 1<J, 1821. 
Baichoo Kai, 

NTusrut oollaUKhanu. Lihazoodeen Zillah Hooghly, March 28, 1817. 
and others, 

Jehanjoaisa v, Muleehoodoen, Sadder Dewa- May 30, 1812. 

nee Adawlut, 

4 Mungoo and Suiba v. Prankishen, Zh. Backergunge 

5 M'jsst. Munkoo v. Meer Furzuiidi City ot* Patna, Dec. 12, 1820. 

Muha Dava Gundha v. Musst.'City of Dacca, Juno 2, 1820. 
Ashoorun, 

Sheikh Burkut oollah v. Khoobee City of Patna, Jan. 31, 1818. 
and others, 

8 Koosul Singh v. Mungla, Zh.Furruckabad, l'"eb. 3, 1817. 

0 Musst. Beobmi n. Fy^^‘^ others, Patna Court of July 27, 1801. 

Appeal. 

10 Musst. Zuhooroonisa and others v. Patna Court of April 5, 1811. 

Mehdi All Khan and others, Appi^al, 

11 Ruhum All V. Shah Sliuinsoodern, Zillah Shahabud, April 20, 1810, 

12 Musst. Klioobdowliit and otlnns r.jZrih.Moradabad, 

Musst. Ilufeezooiinisa and others, 

13 Abdool Nubee v. Salikraiii, Zli. Furruckabad, March 10, 1813. 

14 Moohummud Tuqee v. Musst. Sajda Zilh. Beerbhoom, Nov. 27, 1818. 

and others, 

isjSheikb Mooizoodecu v. Laid Bcebee,IZillah llooghly, July 31, 1823. 

PRE-EMPTION. 

1 llai Omrao Singh v. Devvan AjeetjZillahShahabad, March 23, 1821. 

Singh, 

2 Sheer Khan and others v, Shuhaniut June 8, 1017. 

All 

3 Radhakissen Tewaree v. Digumber City of Patna, March 18, 1820. 

and Bhineck, 

4 Bhuwaneepersaiid v. Sheikh Kureem Zillah Tipperah, Jan. 9, 1818. 
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Moohummud Mundar and others v Zilh. Chittagong, Feb. 19, 1822. 
Musst. Niiruin lieebeo and others, 

6 Shuhamut oolldh 1 ?. Moohuiumud Su- Dacca Court of Dec. 28, 1820. 
mee and others, Appeal. 

Moohummud Zumaun v. Moohuni- Zilh. Chittagong, March 4, 1817. 
mud llashim and oth(‘rs, 

Gosainjeechurn Doss, heir()f Luch’h- *,’ity of Patna, April 14, 1814. 
mun Doss v. Muhcoo and others, 

H usnoo V, Munnoo Khan andiZillali Shahabad, April 9, 1812. 
Hoias^ I 

GIFTS. 

Zh.Dundlekhundl 

Fukhror>nisa Begum r. Meer Ab- Pntna Court of; Jan, 30, 1817. 
doolkureoin, Appeal. 

3|Jhujhoo and others v. Musst. Ilahee Zillah Bareilly, Sept. 5, 1821. 
Begum, 

Musst. Bheekiin (Pauper) v. Lulioo Patna Court ofiMarch22, 1814. 

and Dut Kani, Appeal, 

Musst. Moonccfa and others v. Patna Court of Jan. 18, 1819. 

I Fyzoollah and Olliers, Appeal, 

6|Syud Inject r. Khaja Arratoon, Zh. Backergunge Sept. 16, 1820. 
7 'Musst. khoobun V. Asghur Ali, Patna Court of Jan. 29, 1817. 

Appeal, 

8 Sheikh Moohuraiiuid Ali v, Musst. Zillah Shaha- March 28, 1812. 

Hubeebya and others, bad, | 

9 Musst. Syudoonisa Begum & others ZiFh. Beeibhoom Dec. 27, 1822. 

V. Musst. Sahib Jaun and others, ^ 

10 Gholam Nujuf Khan v. Shahamut Patna Court of July 20, 1815. 

Ali Khan, Appeal, j 

11 Deendar Khan v. Gholam Hoosein Zillah Furrucka- Sept. 19, 1817. 

Khan, bad, 

12 Musst. Sugheera and others v. Gho- Zilh. Beerbhoom May 7, 1818. 

lam' Nubee Khan and others, 

13 Musst. Humeeda v. Imam Bukhsh, Patna Court of Sept. 28, 1818. 

Appeal, 

14 Bukhshoo Khwleefa and others v. Zillah Chitta- April 3, 1815. 

Baichoo, Rong, 

Musst. Beebee Fuhmeeda v, Musst. Zillah Shaha- July 15, 1805. 
Beebee Hufeeza, bad, 
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Ifi'Soulutjun^ Khan aatl others v. Nia- Bareilly Court May 11, 1830. 
mut oollah Khan aiul others, of Appeal, 

17 Tara Bcebee v. Aiiioo Beebec, Zillah liooghly, Sept. 6, 1823. 

18 Kisscnchnnd Nundee v. Musst. Lu- City of Dacca, April 22, 1815. 

toefoonisa and others, 

19 Aiisun Ali V. Arjiin and others, Zillah Shahabad, Aug. 31, 1810. 
3holam Abbas v. Coalee others, Zillah Bareilly, July 21, 1821. 
iVl usst. Chand Beel>cc and another Sudder Devva- Aug. 27, 1812. 

V. Moohuramud Tiiqee. nec Adawlut, 

Musst. IMiintoor and others lu Zillah Shahabad, Dec. 7, 1820. 
Musst. Pyaree and others. 

23'iM\i>>,t. Banoo Bcebee and others v. Sudder Dewa- April 19, lOlG. 
I'ukluuoodecn, nee Adawlut, 

WILLS. 

Khyrat Ali v. Moomtaz Ali and Zillah Allaha- Dec. 12, 1821. 

otijci's, bad. 

City of Patna, Augt. 17, 1813. 
Mfisst. Ainiacec Begum v. FyzooL Patna Court ofiMarch 25, 1822. 

lah and otliers. Appeal, 

Moohununud lluzur v. Buhram City of Dacca, Sept. 21, 1809. 
Khan, 

Musst. Ashoovun v. Imam Bukhsh Zdlah Behar, March 17, 1817. 
and others, 

MAKIUAGE, DOWER, DIVORCE and PARENTAGE. 

Buneea Begum v. Moohummud Zillah Backer- July 20, 1810. 
Ashiq, grunge, 

Zh.Bundlekhund 

Sumurkund Beebee Imdad Khan, Zillah Sylhet, Feb. 8, 1822. 
Musst. Shuhub Baiioo v. Kubeer Zillah Chitta- Feb. 24, 1821. 

IMooliumui ud, gong, 

Meer Shureef AH and others v. Zillah Aligurh, May 18, 1810. 
Moohummud Uoosein and others, 

6 Deendar Khan v. the heiis of Bu-lZillah Furrueka- Sept. 19, 3817. 
dun Khan and Asalut, bad, 

Zillah 1 Aug. 27, 1819. 

Zh.Bundlekhund 
Ditto ditto, 
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was delivered, 

10 Shureefoonisa v, Khizuroonisa aad Sudder Dewa- Nov. 16, 1822. 

others, nee Adawlut, 

11 Gholam Hoosein Ali v. Musst. Zei- Ditto ditto, June 8, 1801. 

nub Beebee, on account of her mi- 
nor son Himmut Ali, 

12 

13 Musst. Sahibjee Begum v. Zillah Hooghly, Jan. 25, 1822. 

14 Sumerchund and others v. Imdad Zillah Sylhet, May 22, 1818. 

Khan, 

15 Ali Moozufier Khan v. Widee Khan Patna Court of May 9, 1814. 

and others, Appeal, 

IClKubeer oodeeii Ahiuiid v. LTsmut Ditto ditto. May 21, 1817. 
Beebee, 

17 Musst. Bawa u. Imam Bukhsh Soo- Zillah 24-Per- Sept. 10, 1819. 

badar and others, gunnahs, 

18 Musst. lioopoo V, Musst. Buda- City of l*atna. Sept. 9, 1818. 

moon, 

19 Syud Ibrahim Ali v, Bhugwunt Zillah Behar, Feb. 20, 1812. 

Singh, 

20 Musst, Kureemoonisa (Pauper,) Bareilly Court ol July 31, 1812. 

lluhum Ali, Appeal, 

21 Motce Beebee v, Nusnee Beebee, City of Dacca, .Ian. 25, 1813. 

22 Miihabut juiig Khan v. Musst. Jee- Bareilly Court of Dec. 23, 1808. 

bun and others, Appeal, 

23 Mansingh Ilai v. Mecr Mirza and Zillah Furrucka- April 25, 1817. 

Musst. Buboo Khanum, bad, 

24 Gholam Munsoor v. Wajiba Bee-jZillah Burdvran, July 10, 1821. 

bee, 

25 Gholam Imam and Ainoollah v, Patna Court of j May 18, 1814, 

Musst. JSeeta, Appeal, 

26 Zh. Backergiinge Jene 12, 1817. 

27 Ruhm Ali v, Shah Shumsoodeen and Zillah Shahabad, April 26, 1810. 

others, 

Zh.Bundlckhund 
Sudder Dev/a- 
nee Adawlut, 

30 Moohummud Ali Khan v. Nusee- Ditto ditto, Feb. 24, 

roodeen AU Khan, heir of Jareea 
Begun), deceased, 

31 Must Zuhoorun v, Shumsheer Khan, Zillah Hooghly, Nov. 14, 1821. 
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32 Mecr Nujeeboollah Khan v. Door- Patna Court ol .Tan. 5 1803. 
dana Khatoon, Appeal, 

Buhadoor Khan and Noor Beebec Zillali 24 Per- April 22, 1808. 
V. Kureem Bukhsh, i 

31 Nubeeya Begum v. Moohuoimud Zillah Backer- Aug. 25, 1809. 

Ashiq, gunge, 

35|GhoIam Hoosein Ali v. Musst. Zei- Suddor Dewa- June 8, 1801. 

nub Beebee, nee Adawiut, 

SOlMoslirif Khan and others i;. Ram- Zillah Myniuu- \Iay 2 1, 1817. 

nursingh Floy, singh, 

87j Wujet hoonisa Khanum v. Mirza Sudder , Dewa- Dec. 5, 1808, 
Hoosein Ali, nee Adawiut, 

38 Peeruu Beebee v. Oomda Khanum, Dacca Court of Sept, f), 1810. 

Appeal, 

39 Musst. Chand Beebee and others v. City of Dacca, April 25, 1815. 

Peer Moohumrnud, 

40 Musst. Chand Beebee (Pauper) v, Patna Court of Aug. 2, 1821. 

Meer Nasir Ali, Appeal, 

41 Musst. Khoobdowlut and otliers Zdlah Morada- 

V. Musst. Hufeezoonisa and others, bad, 

42 Musst. Nowasa v. Moohumrnud Ju- Zillah Chitta- Chaitra 7, 1224< 

wan. gong, 

43 Jhujhoo and others v. Musst. IlaheejZdlah Bareilly, Sept. 5, 1821. 

Begum. 

44 Musst. Noor Beebee u. Ameer Moo- Zillah Chitta- April 19, 1815. 

humuiud. 

45 Zillah Sylhet, 'Fuly 19, >822. 

48 Zillali liooghly, Dec. 22, 1819. 

47 Mirza Jauri and others v. Aziin Ali Sudder Dewa- March 20, 182. 

and otliers, nee Adawiut, 

48Jeevun Khan Soobadar v. Mirza Zillah ChiUa- April 21 , 1818. 

Sheer Aii, 

GUARDIANS AND MINORITY. 

IjMoohummud Sanjhee v. Basir Moo- Zilh. Chittagong, j July 7, 1821 
hiiminud, 

Akbur Khan v. Moradoollah and Zillah Bareilly, May 31, 1819. 
others, 

Moohuramud Kazim v. Musst. Arsa Zillah Sylhet, July 18, 1821. 

Beebee, 


Names of the Parties. 
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4!Musst. Syudooiiisa Begum and othersjZilh. Beerbboom,|Dec. 27, 1822. 

V. Musst. Sahib Jaun and others, 

Kbaja Aboo Moohummud Khan Sudder Devvanee Feb. 20, 1816. 

[ V. Khaja Burkutoollah Khan, Adawlut, 

OlAzmutooilah v. Rambhudur, Zilh. Chittago.ng, Sept. 22, 1815. 

SLAVERY. 

1 Bareilly Court ofjMay 9, 1818; 

Appeal, 

2 Nizaniut Adaw- April 28, 1818.. 

lut, 

Decntlar Khan v. Gholam Hoosein Zillah Furrucka- Sept. 19, 1817. 
Khan, bad. 

Zilh. IMoradabad, Tuly 14, 1818. 
Musst. Munkoo v. Husuii Ali and Zillah Saharun-IJuly 29, 1808. 
clners, 

6 Musst, Soobhanee v, Musst. Shata- Zillah Shahabad, Yov. 18, 1816. 
bun, ^ 

Mudarun Khan v. Khyratee Khan, Bareilly Court of May 7, 1817, 

Appeal, 

Kazee Saedoodecn v. Moohummud Zillah Xipperah, Nov. 18, 1815. 
Yoosuf and olliers, 

Musst. Kureeni('Oaisa v, Zuhra, iZillah Bareilly, Nov. 1, 1803. 
lO^Musst.Jauneeu. Moohummud Tahir,jZilh. Chittagemg, Dec. 1, 1817. 

11 Zh.Buudlekhuiid Sept. 18, 1812. 

ENDOWMENTS. 

Syud Shah Gholam Nujuf v, Rous- 1 Zillah Ilooghly, March 9, 1819w 
hun Beebee, 

Jugunnauth Chatoorjya v. Gour Ditto ditto. June 6, 1816. 
Patur and others, 

Zillah Agra, June 21, 1813. 
Musst. Hyatoonisa and Abdoollali Sudder Dewanee June 10, 1805. 

V, Moofukhiirool Islam, Adawlut, 

Hoosein .Bukhsh and others ? . Zillah Shahabad, March 14, 1819. 
Kheiroollah Shah, 

6 Musst. Kulloo V. Asud Ali Shah, City of Moorshe- July 13, 1319. 

, dabad, 

7jSheikh Moortuza and others v. Sheikh Zillah Agra, Jan. 9, 181 5. 

I Moohummud Barkir and others. 


Designation of 
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which the opinion opinion, 
was delivered. 
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8 Gholam Moortuza <fe others v. Sheikh Bareilly Court of jlVIay 21, 1814. 

Moubummud Bakir and others, Appeal, 

|Zh, Bundlekhund Nov. 22, 1812. 
10 Sheik Buckhun v. Sheik Buliadooi ,!Zini. Beerbhoom,| May 18, 1818. 

DEBTS AND SECURITIES. 

Creditors of KuUib Ali Khan. de-|Zilldh Agra, June 17 , 1808 . 

ceased v. the Representatives 
of Kulub Ali Khan deceased, 

Busti Khan Pauper v. Mina Bee-lZillah Hooghly, March 7, T.815. 
bee, 

Zh. Bundlekhund 

4 Jcewun Lai v. Abadee Khan and !*atna Court of Feb. 14, 1814; 

others, Appeal, 

Kdzee Uzeezoodeen v. Ali Raza Ziilah Bareilly, Jan. 10, 1817. 
and Tzzutoonisa, 

G Mooteeram v. Nahir and others, Ziilah Aligurh, Sept. 28, 1806* 
Ramsunker llai v. Jee Beebee and Ziilah Backer- 
othcrs, 

Musst. Jugun V. Mirza Ifoosuf Beg, Patna Court ofjFeb. 21, 1814; 

Appeal, 

9 Ali Ismayil Khan v. Bholanauth, City of Patna, Sept. 3, 1807. 
10 Musst. Fatima c. Imam Bukhsh and l\itna Court of Feb. 4, 1814. 

Ruhum Bukhsh, Appeal, 

CLAIMS AND JUDICIAL MATTERS. 

riunjar and others v. Janoo Beebee City of Dacca, Feb. 15, IBID, 
and others, 

Chuttersal Naraiii v. ByjnautU Na- Patna Court of . 4, 1814. 

rain and another. Appeal, 

Moohummud Suinee Chowdliniee u Ziilah Tipoerah,|Feb. 7, 181G. 

Musst. !V umeera Beebee and others. 

Musst. Dibya Beebee v. Misree City of Dacca, May 4, 1810. 
Beebee, 

5 Kevulnarain v. Moohummud Nihar Ziilah Sylhet, June 20, 181G. 

and others, 

Rajah Ah Buksh Khan and others u.jSudder Dewa- July 30, 1804. 

Qaim Beebee, nee Adawlut, 

Musst. Khan Bebee v. llukeem Wa- Bareilly Ceurtui July 19, 1819. 
hid Ali, Appeal, 
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Zillah Sarun, 

Nizamoodeen v, Govind Hoy and Zillah Sebarun- March 9, 1813. 
others, pore, 

lOlMeer Nujeeboolah Khan v. Door- Patna Court of 
dana Khatoon, Appeal, 

ll’Hukeem M'ahid Ali Khan (Pauper) Sudder Dewa- May 23, 1821. 

V, Musst, Jaun Beebee, ne Adawlut, 

12 Shahabadee v. Shah Ali Nuqee, Ditto ditto, July 14, 1803. 
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I N B E X 

TO THE 


PRINCIPLES 


ACKNOWUEDGMENTS. 

chap» 9ect; prin, 
t Of acknowledgment of 

parentage, • • • VH : S8 

2 See Debts, 4 and 6. 

AGENCY, 

1 See Marriage, 6. 

ALLEGIANCE. 

1 See Exclusion, 9. 

ALLOTMENTS. 

1 Sons, son’s sons, &c. have 
no specific allotments; but 
their portions vary ac- 
cording to the number of 

other heirs, .....1 1 10 

ANCESTORS. 

1 Of paternal female ances- 
tors. Exception, .«•••. I II 88 

9 Of false ancestors, .... I II 42 

ARBITRATION. 

1 Of arbitration, XU : 36 

ARREST. 

1 Liberation no bar to sub- 
sequent arrest, XI : 12 

ASSETS. 

1 See Claims, 1. 

ATTACHMENT. 

1 Of attachment and sale 
(of property belonging to 
adebt^) XI^ 2 


IN GENERAL. 


BROTHERB. 

1 Seb Rules, 1. chop, sset. pria. 

2 See Shares, 8, 9. 

CAPACITY. 

1 See Contracts, 8- 

CBRTAINTY. 

1 Certainty requisite tn sols, III : If 

CLAIMANTS. 


1 Of claimants by marriage 
according to the Sci^ 


doctrine,.,... 11 

c 

so 

2 Of claimants by willado. 11 

: 

so 

8 Two descriptions of do. II 

• 

ST 

4 The first preferred do. 11 

: 

so 

6 See Rules, 47. 

CLAIMS. 

1 Of claims and assets, • • I 

XII 

107 

2 Of individual heirs, . • I 

xn 

110 

8 And of creditors, •••••• 1 

XU 

lU 


4 See Pre-emption, 6. 

6 Necessary forms to be 
observed in claiming pre- 
emption, IV : 7 

6 Clahn when preferrible, IV z S 

7 Legal devices by which 
a claim of pre-emption 

may be evaded, •••••» IV s IS 

8 See Legacies, 5* 

9 Of priority as to olaima, XU : 4 

10 Coveting dainis of 

pturchaso and gift, •••• 301 : B 
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11 See Evidence, 7. chap. sect. prin. 

12 A claim at variance with 

a former one inadmissible, XII ; 22 

19 Unless they can both 
consistently stand, .... XII : 23 

14 Claim of property in 

deposit, XII ; 33 

COHEIRS. 

1 See Missing-persons, 2. 

2 See Rights, 6. 

COMPENSATION. 

1 Compensation, right of, III : SO 

2 See Rules, 44. 

COMPETENCY. 

1 Competency of witnesses 

to (marriage) VIT : 4 

COMPOSIT NUMBERS. 

1 Composit Numbers, .... I V 72 

2 See Rules, 29. 

CONCORDANT NUMBERS. 

1 Concordant Numbers, .. I V 71 
CONDITIONS. 

1 See Sales, 0, 10. 

2 See Gifts, 2. 

3 See Marriage, 5. 

4 Conditions precedent to 

reunion. VII : 25 

5 See Pleadings, 6. 

CONFESSION. 

1 See Proof, 1. 

CONSANGUINITY. 

1 See Heirs, 9. 

2 See Disqualification, 1. 

CONSENT. 

1 See Distribution, 1. 

CONSIDERATION. 

1 Of the consideration in 

sale, Ill : 0 

CONTRACTS. 


1 Who may contract, .... 

2 Effect of a contract of 

Ill : 

11 

marriage, 

VII : 

7 

3 Capacity to contract, . . 

4 Contract when dissoluble 

VII ; 

14 

by the parties, 

5 See Rules, 69. 

VII : 

18 


6 See Debts, 7 and 8. 

7 See Rights, 16. 

CONTROUL. 

1 Duration of mother's con-# 

troul, VIII : 8 

CREDITORS. 

1 See Claims 8. 

DAUGHTERS. 

1 See Righto, 1. 


2 See Shares, 4, 6. chap. sect, prm, 
DEATH-BED. 

1 See Rules, 38. 

2 See Gifts, 8. 

3 See Divorce, 2. 

4 See Debts, 6. 

DEBTORS. 

1 Inhibition of debtors, . . XI : 7 

2 Case of procrastinating 

debtors, XI : 9 

DEBTS. 

1 Of debts and legacies. . . I I 5 

2 See Sales, 11. 

3 Debts precede legacies, VI : 6 

4 Acknowledgment of a 

debt to an heir, VI : 7 

5 Of necessary debts, .... VIII : 1 1 

G Of debts acknowledged 

on a death-bed, XI ; 2 

7 Case of two persons joint- 
ly contracting a debt, . . XI ; 3 

8 Of necessary debts con- 
tracted by guardians, . . XI : 6 

9 See Proof, i. 

10 Special rules in certain 

cases, XI 10 

DEEDS. 

1 Of informU deeds, .... XII : 3 

DEMAND. 

1 See Restitution, 1. 

DEPOSITS. 

1 See Claims, 14. 

DEVICES. 

1 Sec Claims, 7, 

DISPUTES. 

1 See Rules, 48, 

DISQUALIFICATIONS. 

1 Disqualifications of fos- 


terage and consanguini- 


ty. Exception, 

2 See Minors, 2. 

3 Disqualifications of 

VII 

* 

23 

slaves, 

XI 

; 

11 

DISTANT-KINDRED. 

1 Of the first class of die- 


tant-kindred, 

I 

III 

43 

2 Of the second class, . . 

I 

III 

44 

3 Of the third class, .... 

I 

III 

45 

4 Of the fourth class, .... 

I 

III 

46 

5 Of their children, .... 

6 See Rights, 3. 

I 

III 

47 


DISTRIBUTION. 

1 Cases in which the dis- 
tribution should not take 
place without the consent 
of all the heirs, I XIII 118 



Index to the Principles in general. iii 


chap, sect. prvs. 
^ Mode of distribution, . . I XIII 14 
DIVISIBLE-PROPJERTV. 

1 See gifts, 5. 

DIVORCE. 

1 See Rules, 38, 39, 56. 

2 Of a death-bed divorce, VII : 26 

3 What amounts to a di- 
vorce, VII : 27 

4 Of divorce purchased,.. VII : 28 

5 Another mode of divorce, VII ; 29 

DONEE. 

1 See Rules, 49. 

DONOR. 

1 See Gifts, 6. 

DOWER. 

1 Of dower: minimum of; 

when due, VII : 20 

2 where no amount fixed, VII ; 21 

3 Nor whether prompt or 

deferred, VII ; 22 

ENDOWMENTS. 

1 Definition of an endow- 
ment, X : 

2 See Rules, 65, 66, 67. 

3 See Sales, 14. 

4 See Grant, 1. 

5 See Superintendents, 1. 

6 See Successions, 7. 

ENGAGEMENTS. 

1 Parole and writing equal- 
ly valid,.... XII : 

EQUALITY. 

1 Equality when requisite 

in case of sale, HI ; 15 

EQUAL NUMBERS. 

1 Equal numbers, I V 70 

EVIDENCE. 

1 See Proof, 1. 

2 Inadmissible evidence, XII 11 


3 Of the same, 

XII 

12 

4 Female evidence, where 

admissible, 

XII 

13 

5 And hearsay evidence, 

XII 

14 

6 Superfluous evidence,.. 

XII 

15 

7 Of evidence exceeding 

the claim, 

XII 

16 

8 And differing as to the 

ground of action, 

XII 

17 

9 Where it differs as to the 

amount due, • 

xn 

18 


10 See Rules, 71 to 73. 

11 See Pleadings, 4, 6. 

EXECUTORS. 
1 Of executors, »•••«««# VI 


chap, sect, prin 

2 Should be Moohummu- 

dans, ..VI 16 

3 Cannot resign, ....•••• VI 17 

4 See Rules, 64. 

BXbLUSION. 

1 Causes of exclusion from 

inheritance, I I 6 

2 Enumeration of heirs nof 

liable to exclusion,..,. I 1 11 

3 The neeurer exclude the 

more distant, «f . I II 41 

4 Two descriptions of ex- 
clusion. Explanation ol^ I VI 84 

6 In what case an entirely 
excluded heir partially 
excludes others, I VI 85 

6 Example, • I VI 86 

7 Further exception rela- 
tive to the exclusion of 
the half-blood, according 

to the Schia doctrine, . . II 17 

8 See Rules, 41. 

9 Difference of allegiance 
does not exclude, nor 
homicide, unless wilful, 
according to the Schia 

doctrine, II SO 

FATHERS. 

1 See Shares, 11, 17. 

FEMALES. 

1 See Ancestors, 1. 

FOSTERAGE. 

1 See Disqualifications, 1. 

POUNDER. 

1 Cases in which the will 
of the founder (of an en- 
dowment) may be con- 
travened, X 8 

FREEMEN. 

1 Of freemen and slaves, VII 1 1 

GIFTS. 

1 Definition of gift, »••.,. V 1 

2 Essential conditions of, V 2 

3 Cannot be made to take 

effect in futuroy V 

4 The thing given must be 
actually existing at the 

time, V 6 

6 An undefined gift of di- 
visible property not va- 
lid, V 6 

6 A gift must be express 

and must be entirely re- 
linquished by the donor, V 8 

7 Exceptions, V 9 

8 Of gift on a deftth-bed, V IJ 
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chap. prin. 

0 !lSwro peculiar kinds of 

gift, V 14 

' GRAND-FATHERS. 

1 See Shares, 19. 

GRAND-MOTHERS. 

1 See Shares, 20, 21. 

GRANTS. 

1 Grant of (an endowment) 
to a person not in exis- 
tence, X 

GUARDIANS. 

1 See Rights, 16, 16. 

2 Of guardians for marri- 
age, Vlt : J9 

5 Of guardians, VIII ; 4 

4 Ditto ditto VIII : * 

6 Power of near guardians, VIII ; 6 

6 See Debts, 8, 

GUARDIANSHIP. 

1 Guardianship of mater- 
nal relations, .. . VIII: 

HALF-BLOOD. 

1 See Rules, 31. 

2 See Exclusion, 7. 

HALF-BROTHERS. 

1 See Shares, 10 to 12, 16, 16. 

2 See Inheritance, 2. 

HALF-SISTERS. 

1 See Shares, 10 to 13, 16, 16, 22 

2 See Inheritance, 2. 

HEIRS. 

1 See Legacies, 1,4. 

2 See Successions, 1, 4, 5^, 

3 See Allotments, 1. 

4 See Exclusion, 2, 5. 

6 See Sharers, 1, 2. « 

6 See Rules, 22 to 24. 

7 See Claims, 2. 

8 See Partition, 1. 

9 Heirs by consanguinity 

consist of three degrees 
according to the Schia 
doetrine .11 

10 Enumeration of heirs of 

the first degree accord- 
ing to the same, ...... 11 4 

11 Theirrelativerightsdo.il 4 

12 Sub-division of do. •• 11 6 

13 See Debts, 4. ♦ 

14 See Responsibility, 2 . 

HIBA-BIL IWUZ. 

1 Of HibthbU Jwu2^ .... V 16 

HIBA-BA SHURT-OOL JWUZ. 

16 


chap. sect. prin. 
HOMICIDE. 

1 See Exclusion, 9. 

HUSBANDS. 

1 See Shares, 3. 

2 See Successions, 6. 

3 See Pleadings, 7. 

IMPLICATION. 

1 See Legacies, 7. 

IMPOTENCy. 

1 Of Impotency, VII 80 

IMPRISONMENT. 

1 Imprisonment how deter- 
minable, XI 11 

INCREASE. 


1 See Rules, 19. 



2 Definition of the increase, I 

VII 

88 

3 Cases in which it takes 



effect, I 

VII 

89 

4 Example of, 1 

VII 

90 


6 Doctrine of increase not 
admitted according to the 
Nchta doctrine. Example, II tl 


INFANTS. 

1 See Rights, 16. 

INHERITANCE. 

1 See Exclusion, 1. 

2 Brothers and sisters by 
the same mother only 
chare equally; but the 
general rule of a double 
share for the male applies 


to their issue, I II 80 

3 Three sources of the right 
of inheritance acconUng 

to the Schia doctrine, . • II 1 

4 Enumeration of, •••... II 2 


6 See Property, 3. 

6 See Legacies, 6. 

INHIBITION. 

1 See Debtors, 1. 

ISSUE. 

1 See Inheritance, 2. 

2 See Slaves, 10. 

JUDGMENT. 

1 Of judgment, •• XII ; tO 

LAND. 

I See Sale, 18. 

LEGACIES. 

1 Of legacies in favour of 


heirs, I 

3 See Debts, 1, 8. 

8 Of legacies, TI 

4 To an heir, VI 
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chap, sect. 

5 Le|;aoies precede claims 

of inheritance, VI : 

6 Of the subject Ufa legacy, VI 

7 A legacy may be re- 
tracted by implication, VI ; 

b See Uules, 01 to 53. 

LEGATEE. 

1 See Rules, 50. 

LESSEE. 

1 See Pleadings, 7. 

LESSOR. 

I See Pleadings, 7. 

LIBERATION. 

1 See Arrest, 1. 

LIMITATION. 

I Limitation, VII : 

12 No huutatiou (to bar a 

claim), XII : 

MALES. 

1 See Inheritance, 2. 

MARRIAGE. 

1 See Claimant, 1. 

2 See Rules, 40, 04. 

3 Delinition of marriage, VII ; 

4 Essentials of, VII : 

5 C’ouditioiitt of, VII : 

G Proposal may be made 

by iigeucy or by letter, . . VII ; 

7 See Presumption, 1. 
b S(?e Guardians, 2. 

MINORITY. 

1 Term of miuoiity, .... VIII : 

2 Subdivision of, VIll ; 

MINORS. 

] Of their privilege, .... VIII ; 

2 Disqualifications of a mi- 
nor, VIII ; 

3 C(»mpetency of, Vlll ; 

4 Of his immoveable pro- 
perty. Exception, . . . . VIII ; 

5 Of his personal property. 

Exception, VIII : 

MISSING PERSONS. 

1 Of missing persons,,... 1 X 

2 Of a missing person be- 
ing a coheir ^vith others, I X 

MOODUBBIIi slave. 

1 See Slaves, 5. 

2 See Rules, 61. 

MOOKATIB SLAVE. 

1 See Slaves, 4. 

2 See Rules, 60. 

MORTGAGE. 

I Of mortgages k pledges, XI ; 


prut. 


11 


chap, sect, pritt. 


37 

1 


12 

13 

11 

15 

101 

102 


2 Of mortgages, XI 

3 Mortgage destroyed in 
the mortgagee’s hands, XI ; 

MORTGAGEE. 

1 See Obligations, I. 

2 Mortgagee cannot use 

the pledge, XI : 

3 See Mortgage, 3. 

4 See Pfi>ilege8, 4. 

MORTGAGOR. 

I See Obligations, L 

MOTHERS. 

1 See Shares, 12, 15, 18. 

2 See Inheritance, 2. 

3 See Coutroul, I. 

NUNCUPATIVE WILLS. 
1 See Wills, I. 

OBLIGATIONS. 

1 Obligations of mortgagor 

and mortgagee, XI ; 

OFFSPRING. 

1 See Rights, 7. 

OOM-I WULUD. 

1 See Slaves, 6. 

2 See Uules, 03. 

OPTION. 


16 


1!) 


18 


1 Of option, 

Ill : 

17 

2 Responsibility in case of 


option, 

III . 

24 

3 Option how umiuiJed, .. 

4 Option of purchasers of 

Ill : 

25 

uiibeen jjroperty. Excep- 
tion, 

III ; 

26 

5 No option to sellers. Ex- 
ception, 

6 Option on discovering a 

III ; 

27 

defect. Excej^on, .... 

III ; 

28 


14 


1 See Rules, 57. 

2 See Acknowledgineuts, 1. 

PAROLE. 

1 See Engagement, 1. 

PARTIES. 

1 Of the parties to a sale, III 

2 See Rules, 72, 73. 

PARTITION. 

1 Property, where conve- 

nient! v partible, should 
be distributed among the 
heirs at the desire of one 
or more, 1 

2 Of partition by usufruct, I 

PAYMENT. 

1 Postpomng payment 11- 


10 


xin 

XIIl 
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ehap, sect prin. 
legal. Evceptiot^ ..••III : 12 

2 Payment how delerrible, III : 18 

PERSONAL PROPERTY. 

1 See Resale, 1. 

PLAINTIFF. 

i Sec Rules, 71. 

PLEADINGS. 

1 Of the general issue, . . XII : 19 ’ 

2 Of a special plea contain- 
ing defensive matter, . . XII : 20 

3 Of the junction of a spe- 
cial plea and the general 

issue, XII ; 21 

4 Case of sale, the parties 

being at issue both as to 
the price and the goods, 
and each having evi- 
dence, XII : 27 

6 And where neither has 
evidence, XII : 28 

6 And where they are at 
issue as to the condition 
of a sale, XII : 29 

T Suit between husband 
and wife, or between les- 
sor and lessee, XTI ; 80 

PORTIONS. 

1 See Allotments, 1. 

POSSESSION. 

1 See Rules, 40. 

POWER. 

I See Guardians, 5. 

PRE-EMPTION. 

1 Definition of pre-emp- 
tion IV : 1 

2 With respect to what 
property it does and to 
what it does not 

effect, rV : 2 

8 Not restricted to any 

particular class, IV : 4 

4 Rights and privileges of, IV : 6 

5 Who may claim pre-emp- 
tion, IV : 6 

6 See Rules, 47. 

7 See Claims, 7. 

PRESUMPTION. 

1 Presumption of marriage, VII : 1 3 

PRICE. 

1 See Rules, 48> ^ 

PRIME NUMBERS. 

1 Prime numbers, •••••• 1 V 73 

2 See Rules, 28. 

PRIMOGENITURE. 

1 Of primogenituw, .... I I 2 


cJiap, sect, prin, 

2 See Privileges, 1. 


PRINCIPLES. 

I Principles of distribu- 
tion, I 

V 

^4 

2 First principle, 


V 

7.1 

3 Second principle, 


V 

70 

4 Third principle, 


V 

77 

6 Fourth principle, 


V 

78 

6 Fifth principle, 


V 

79 

7 Sixth principle, 


V 

SO 

8 Seventh principle, .... 


V 

81 


PRIORITY. 

1 See Claims, 9. 

PRIVILEGES. 

1 Privilege of Primogeni- 
ture (according to the 

Schia doctrine,) II ; 13 

2 See Pre-emption, 4. 

3 See Minors, 1. 

4 Privilege of a mortgagee, XI : 20 

PROCRASTINATION. 

1 See Debtors, 3. 

PROMPT PAYMENT. 

1 See Dower, 3. 

PROOF. 

1 Proof of debt by confes- 
sion and by evidence,. . XI : 8 

PROPERTY. 

1 Property of all kinds in- 

heritable without dis- 
tinction, II I 

2 See Rules, 46, 47. 

3 Distinction between pro- 

perty acquired by inheri- 
tance and by will, .... VI : 4 

4 See Minors, 4 and 5. 

6 See Claims, 14. , 

PROPOSAL. 

I See Marriage, 6. 

PROXY. 

1 See Seizin, I. 

PUBLIC TREASURY. 

1 Public treasury, I HI 66 

PURCHASE. 

I See Claims, 10. 

PURCHASERS. 

1 See Option, 4. 

2 The first purchaser is on 

a footing with the se- 
cond ; proviso, Ill : 31 

3 See Rights, 14. 

4 See Rales; 46. 

RELATIONS. 

I See Rules, 33, 84, Sfi. 
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5 Enumeration of prohibi- 
ted leUtions, VII : 9 

3 Additional prohibitions, VII : 10 

4 (Maternal) see Guardianship, 1. 

6 (Paternal) see Rights, 17. 

6 See slavery, 3. 

RELIGION. 

1 Of the religion of the 

parlies to a marriage, . . VII ; 12 

RELINQUISHMENT. 

1 See Gifts, 0. 

REMEDY, 

1 Remedy against a seller 

how lost. lit : 32 

REPRESENTATION. 

1 See Rights, 2. 

RE-SALE. 

1 Re-sale of personal pro- 
perty, in : 20 

2 See Rules, 42. 

RESIDUARIES. 

1 See Sharers, I, 2. 

RESPONSIBILITY. 

1 See Option, 2. 

2 Responsibility (of mi- 
nors), Vni : 16 

3 Responsibility of heirs, XI : 1 

4 In certain cases partners 

are jointly and severally 
responsible, XI : 5 

RESTITUTION. 

1 Cases in which restitu- 
tion may be demanded, III : 30 

2 See Ruies, 43. 

RESUMPTION, 

1 Resumption of gift ad- 
missible, V ; 12 

2 Except in certain cases, V ; 13 

RETRACTATION. 

1 See Legacies, 7. 

RETURN. 

1 Definition of the return, I VIII 91 

2 Circumstances under 

which it takes effect, . , I VIII 92 

3 First case, example of,. . I VIII 92 

4 Second case, example 

of, I VIII 93 

5 Third case, example of, I VIII 91 

6 Fourth case, example of, I VIII 95 

7 Doctrine of — not admit- 
ted according to the 

<ScAid doctrine, *.11 : 31 

REUNION. 

1 Sae Conditions, 4. 
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1 Of the right of a daugh- 



ter with a son, 

I I 

3 

2 No right by representa- 

tion, 

3 Of those who succeed in 

I 1 

9 

default of distant kin- 
dred, 

I in 

5S 

4 See Rules. 24. 

6 See Inheritance, 3. 

6 Of coheirs with children 



according to the Schia 
doctrine, 

11 : 

6 

7 Of the sons' and daugh- 



ters’ offspring according 



to the same 

11 

T 

8 Of the second degree do. II : 

8 

9 Their relative rights do. 11 : 

8 

10 Subdivision of do 

11 : 

9 

11 Of the third degree do. It ; 

10 

12 Their relative rights do. 11 : 

10 

13 See Pre-emption, 4. 

14 Rights of the first piir- 



chaser, 

IV ; 

9 

15 Rights of guardians, . . 

16 Where an infant con- 

VII ; 

15 

tracts, 

17 Rights of the paternal 

VII : 

16 

relations, 

VIII: 

10 


RULES. 

1 General rule for the 
shares of brothers and 

Bisters, I I 12 

2 See Inheritance, 2. 

3 Rules for the succession 

of the first class (of dis- 
tant kindred), I III 49 

4 For the succession of the 

second class,^. I III 50 

ti For the succession of the 
third clas.s, I III 51 

6 For the succession of the 

fourth class, I III 63 

7 For the succession of 

their children, I III 53 

8 For the succession of the 

descendants of their chil- 
dren, I III 64 

0 Rule where the shares 
are a half and a fourth, I IV IT 

10 A half and an eighth, I IV 66 

11 A half, a fourth and an 

eighth cannot occur to- 
gether, I rV 69 

12 A sixth and a third, . . I IV 60 

13 A sixth and two-thirds, I IV 61 

14 A third and two-lbiids, I IV 62 
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15 A sixth, a third and 
two-thirds cannot occur 


together, 

16 A half with a sixth, a 

I 

IV 

63 

third or two-thirdc, .... 
17 A fourth with a sixth, a 

I 

IV 

64 

- third or two-thirds, .... 
18 An eighth with a sixth, 

I 

IV 

65 

a third or two-thirds, . . 

I 

IV 

66 

19 Of the encrease of six, 

1 

IV 

67 

20 Of twelve, 

I 

IV 

68 

21 Of twenty-four, 

22 Rule for ascertaining 

1 

IV 

69 

the shares of the differ- 
ent sets of heirs 


V 

82 

23 Rule for ascertaining 




the shares of each indi- 
vidual of the different 
sets of heirs, ........ 


V 

83 

24 Rules where one of the 




heirs makes a partial 
surrender of his right, . , 

1 

VI 

87 

25 Rules in case of v ested 




inheritance, 

I 

96 to 99 

26 Rule of succession 




where two or more indi- 
viduals meet with a sud- 
den death at the same 
time, 

I 

XI 

106 

27 Rules for apportioning 
claims and assets, .... 

28 Where the numbers ore 

I 

XII 

108 

Xvrime, 

29 M^liere they are compo- 

I 

XII 

108 

sit, 

I 

XII 

109 

30 Additional rules, .... 

31 General rule relative to 

11 


11 

the half and whole blood 




according to the Schia 
doctrine. Exception, Ex- 
ample according to the 




same, 

11 


13 

S2 Additional rules. Ex- 




ception. Ditto, 

S3 Additional rule where 

II 


14 

the sides of relation dit- 
ler. Ditto, 

TI 


15 

34 And where they arc the 

same. Ditto, 

35 Additional rule where 

11 


15 

the sides differ. Ditto, 

II 


16 

36 Rule in case of a dou- 
ble relation. Ditto, . . 

37 Rule in case of mani- 



19 

age not consummated. 
Ditto, 

II 


22 


38 Rule in case ot* divorce 


on death-bed, Ditto, . . II 23 


chap, sect prin, 

S9 And of reversible di- 
vorce. Ditto, ........ U : 24 

40 And of irregular mar- 
riage. Ditto, II ; 25 

41 General rule of exclu- 
sion. Ditto, II ; 29 

42 Rule in case of resale. 

Exception, Ill : 29 

43 Geneial rules for the 

right of restitution, .... Ill : 81^ 

44 And that of compensa- 
tion, Ill : 88 

45 Additional I ules of pre- 
emption, IV : 3 

46 Rules where the pro- 
perty has undergone al- 
teration while in the 
possession of the first 


purchaser, IV 10 

47 Where the property has 
been improved by the 
claimant by pre-emption, 
and it appear to belong 

to a third person, IV 11 

4b Where there is a dis- 
pute as to the price ])aid, IV 12 

49 Rule in case of two or 

more donees,. V 7 

50 Special lule relative to 

legatees, VI 10 

61 Rule in case of exces- 
sive legacies, VI 12 

62 And of diifeient legs- 

cics to the same person, VI 13 

63 And of the same legacy 

to two individuals, .... VI 14 

64 Rule where theie are 

two executors, VI 18 

65 Special rules regarding 

witnesses, VII 6 

66 Of lire rules of di\oice, Vll 24 

67 Rules relative to pa- 
rentage, VII 31 

68 Relative to the children 

of a (emalc slave, VII 32 

69 Special rule.s, Vlll : 9 

GO Rules relative to a 

DlhukaLih slave, IX 6 

61 Ditto ditto to a iWoo- 

tlubbir s\’d\ey IX 7 

62 Exceptions to the above 

general rules, IX 8 

63 Rules relative to an 

oom-i u'uludy IX 10 

64 Ditto ditto to tlie mar- 
riage of a slave, IX 14 

C5 Rules relative to en- 
dowments, X 2 
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66 RnUs reittiTO to the 

management of^ X ; T 

67 General rule for public 

and private endowments, X ; 10 

68 See debts, 10. 

69 Contractg generally de- 
volve. Ercfeption, .... XII : 6 

70 Addition.*) I exceptiona, XII ; 7 

71 Rule Where the plaintiff 

has no evidence, XII : 24 

72 And where both parlies 

have e\ idence. Example, XII : 25 

73 Additional rule ^\here 

both parties have evi- 
dence. Example, XII : 26 

RALES. 

1 Definition of sale, Ill : 1 

2 How effeetfd, Ill ; 2 

3 Four kinds of, .. Ill : 3 

4 Four denominations of, III : 4 

5 Of an absolute sal^, .... Ill : fi 

C Of a conditional sale, . . lit : 0 

7 Of an imperfect sale, ..HI : 7 

8 Of a void sale, HI : 8 

9 Other requisite conditi- 
ons, Ill : 14 

] 0 Illegal conditions. Ex- 

ception, HI : 16 

11 Sale of a debt, Ill j 19 

12 Where the property dif- 
fers from the description, III : 22 

13 Sale of land, Ill : 23 

14 Sale of endowed pro- 
perty when allowable, , . X : 3 

15 See attachments, 1. 

SCHIA DOCTRINE OF INHERI- 
TANCE. 

1 Schia doctrine of Inhe- 

tance, II : 1 to 33 

SEIZIN. 

1 Of seizin by proxy,. . . . V : 10 

SELLER. 

1 See Option, 5. 

2 See Remedy, 1. 

SERVITUDE. 

1 Of servitude, IX ; 18 

SHARERS. 


1 Of sharers who are not 

residuary heirs, .1 I 

2 Of Sharers who are re- 


giduary heirs, ...1 

I 

13 

SHARES. 



1 See Rules. 



2 Share of the widow, , . # . I 

II 

14 

$ Share of the husband, •• I 

11 

15 


chap, sect prin, 

4 Share of the daughtef, I 

5 Share of two or more 

daughters, 1 - 

6 Share of the son's daugh- 

II 

IT 

ters, I 

It 

13 

7 Of tlie same, I 

11 10t,o2o 

8 Of brothers and sisters, I 

9 Of the same, I 

10 Of half-brothets and 

It 

21 

hall-sisters, I 

11 Of those by the same 

II 

20 

father only, I 

12 Of those by the same 

II 

26 

mother onlv, I 

n 

20 


13 Of half sisters by the 
same father only, ...... I 

14 See Inheritance, 2. 

15 Of a half-bn>thcr and 


half-sister by the sanie 


mother, I 

11 

81 

10 Of two or more, 1 

11 

81 

1 7 Of the lather, I 

11 

39 

18 Of the mother, •••••• I 

TI 


19 Of the grand-father, I 

11 35AS6 

20 Of the grand- mother, I 



21 Of two or more grand* ’ 



mothers, I 

n 

46 

22 Of Uterine and , half- 



sisters according to the 



Schia doctrine, •••••• ll 


18 


SISTERS. 


1 Sec Rules, I. 

2 Sec Shares, 8, 9, 

3 See luboritance, 2. 

SLAVERY. 

1 Of legal slavery, ...... IX I 

2 Slavery entire or quali- 
fied, IX 2 

3 Slavery of relations pro- 
hibited, IX IS 

4 Question as to a person’s 

selling himself into sla- 
very, •••• IX 17 

SLAVES. 

1 Sec Free men, 1. 

2 See Rules 58, 00 to 01. 

3 Of qualified slaves, .... IX S 

4 Of a Mookatib slave, . . IX 4 

5 Of a Mood slave,, . IX 0 

0 Of an Omn i irulml,,,,, 1\ 9 

7 See Disqualilicatiunft, 3. 

8 Indulgences granted to, IX 17 

9 Of licensed slave .... IX :i 

10 Of the issue of slaves, IX 

, RONS. 

1 Sec Rights, 1. 
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2 See Allotments, 1. 

3 See Successions, 3. 

son's daughters. 

1 See Shares, 6, 7 

son's sons. 

1 See Allotments, 1. 

SUCCESSIONS. 

1 Simultaneous succession 

of a plurality of heirs, II 8 

2 See Rules, 3 to 8, 26. 

3 Of a child in the womb, 

there being sons, I X 103 

4 Of a child in ihe womb, 
there being heirs who 
would succeed only on 

its default, •..! X 104 

6 Of the same there being 
heirs who would take at 

all events, I X 105 

0 Of the succession of 

husband and wife accord- 
ing to the Schia doc- 
trine, II X 21 

7 Of the succession to en- 
dowed property, X : 0 

SUPERINTENDENT, 

1 Superintendent of an en- 
dowment not remov- 
able qiuemdiu se bene ges- 

seritf X : 6 

2 Case of two superinten- 
dents; ,,.,.X : 9 


* chap. sect. prin. 

SURETIES. 

1 Case of two persons be- 
ing joint sureties, .... XI ; 4 

USUFRUCT. 

1 See Partition, 2. 

VESTED INHERITANCE. 

1 Definition of vested in- 
heritance, I IX 98 

2 See Rules, 25. 

3 Example of, I IX 100 

WARRANTY. 

1 Warranty implied in all 

sales, Ill ; 21 

WHOLE-BLOOD. 

1 See Rules, 31. 

WIDOWS. 

1 See Shares, 2. 

WILLS. 

1 Nuncupative and real 

wills equally valid,. . . . VI : 1 

2 See Property, 3. 

WITNESSES. 

1 See Competency, 1. 

2 See Rules, 65. 

3 Of witnesses, XTI : . 8 

4 Their numbers, XII : 9 

6 Incompetent witnesses, XII : 10 

WIVES. 

1 See Successions, 0. 

2 Number of wives, .... VII ; 8 

3 See Pleadings, 7. 
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ABSENCE. 

1 What constitutes absence of a (guar- 


dian, 207 

2 See Marria^re, 19. 

ACKNOWLEDGMENTS. 

1 Acknowlodp:nient of children by 

their parents, 132 

2 The proved acknowledf^inent of the 

husband is sufficient to establish a 
marriage in default of better evi- 
dence, 262 


8 See Dower, 4. 

4 — P.irentage, 2, 3. 

5 — Debts, r>. 

ACTIONS. 

1 Suit by a married woman, .... .... 135 

2 An action may be instituted by a 
minor, with the approbation of one 

of his guardians, 310 

8 An action commenced against a par- 
ty who dies before rlerision, may be 
pros(‘cuted against his heirs without 
any proceeding </e noro,. 378 

ADJUDICATION. 

1 See Pre-emption, 7, 

ADJUSTMENT. 

1 See Mortgage, 3. 

ADOPTION. 

1 Adoption confers no right of inhe- 
ritance, SO 

ADULTS. 

1 See Marriage, 21, 29. 

AFFIRMATION. 

1 See Pre-emption, 3. 

ALIMONY. 

I Alimony claimable daring the term 
of probation, 298 
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ALTVMGHA. 

1 Of AltumgiM, 320 

ANCESTORS. 

1 See Apostacy, 1. 

2 — Offspring, 4. 

3 — Heirs, 2. 

4 — Renunciation, 1. 

ANCESTREL PROPERTY. 

1 No distinction between ancestrel 


and acquired property, 84 

2 Ibid, 85 


APOSTACY. 

1 Apostacy after the death of an an- 
cestor is DO bar to inheritance, .... 86 

APPOINTMENT. 

1 See Guardians, H. 

APPROPRIATOR. 

1 See Endowments, 2. 

ASSERTION. 

1 See Puberty, 2. 

ASSETS. 

1 See Rules, 1. 

2 — Heirs, 2. 

ASSIGNMENTS. 

1 See Gifts, 49. 

2 Th(^ assignment of a husband's whole 
property in lieu of an unspecified 
portion of dower, is null and void, 280 

3 Case of property asssigned as dow- 
er, not in possession of the husband. 290 

4 See Debts, 7. 

6 See Deeds, 7. 

6 See Endowments, 8. 

BASTARD CHILD. 

1 A bastard child is jilius ntUliuSy but 
the mother has a right to it until 
seven years old, o •••••• i ••••• t • 298 
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SEEA 3I0KASA. 

1 In a B$ea Moka$a immediate pea* 

•eifioD Dotnecesfiary,* IT^ 

BEQUESTS. 

I A bequest to one heir is valid with 
the consent (express or Implied) of 


the rest 245 

BLINDNESS. 

I See Inheritance, 7. 

BONDS. 

I Case of a Joint bond, one of the 

debtors dying 549 

BROTHERS. 

1 See Sisters, 1. 

2 Both brothers and sisters are ex- 
cluded by a son, 84 

S See Rights, 1, 2. 


4 — Shares, 14, 15, 19, 29, 34, 35, 42, 49 
55, 74, 76, 77, 80, 88, 91, 94. 

brother’s daughters. 

I See Shares, 65. 

brother's sons. 

1 See Shares, 1C, 23, 26, 32, 40. 

CEMETERIES. 

1 Cemeteries and religions buildings 
ate Inheritable, if not •*•••• 338 
CLAIMANTS. 

1 Sec Sale, 1. 

2 — Pre-emption, 5, 7, 11, 12. 

5 — IMoadings, 2. 

4 -- Claims, 13. 

CLAIMS. 

I See Inheritance, 6, 19. 

3 — Dower, 1, 7, 24. 

5 — Pre-emption, 1, 2, 4, 9, 10. 

4 Case of claim to propcftir Wider b’. 

tigathOf 

6 See Pleadings, 1. 

6 — • Evidence, h 

7 No distinction between claims Of 
dower and other debts, 274 


8 See Limitation, 1, 3. 

9 Claim of dower cannot be rejected 

on presumptive evidence, 

10 See Rules, I. 

11 Case of, a cUdm by puxebase and 

by inheritance by same indivi- 
dnal,* 

12 And of claim by gift and by iw- 

ritanoe,*..., 

Claim of inheritip^ founded 
on a lela^oh of w^Ch the cM* 
mant Hd previously denfod 

14 jSlWtttwij'i*”*’*’**'*”*”’ 


306 

368 
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COHABITATION. 

1 See Marriage, 7, 

CONDITIONS. 

1 See Marriage, 1, II, 

2 — Sales, 7. 

3 — Gifts, 23. 

4 — Lease, 3. 

CONSENT. 

1 See Gifts, 17, 

2 — Bequests, 1. 

3 — Marriage, 23, 26. 

4 — Dower, 29. 

6 — Mosque, 1. 

CONSIDERATION. 

1 See Gifts, 52. 

2 — Engagements, 1. 

3 — Contnu ts, 0. 

4 — Hiba^bH JtrU7, 6 . 

CONTORTS. 

1 Three descriptions of tonsorif^, , 270 

2 Parentage of JLlieir offspring how 

severally established, 270 

CONSUMMATION. 

1 See Dower, 18. 

CONTRACTS. 

1 See Sales, 2. 

2 Uncertainty as to the subject of 

sale vitiates the contract, 174 

8 See Exchange, I, 

4 — W^itnesses, 2. 

6 — Marriage, 39. 

6 A contract to pay the debts of a 

lessor in consideration of a lease is 
invalid, 358 

7 See Deeds, 8. 

8 — Leases, 1. 

0 — Debfe, 4. 

CONTRADICTION. 

1 Sec Pleadings, 1, 

CQ-SUBETIES. 

1 See Sureties, 2\ 

COUglNS. 

1 See Shares, 60. 

CREDITORS. 

1 See Rules, 1. 

2 — Debtors, 2. 

8 — Evidence, 16. 

DAUGHTERS. 

1 See Sisters, 1, 8. ^ 

2 — Inheritance, 2^1, 23, 24U . , . 

3 See Shares, 9, IL ;6, 22, 27, 39 

to 31, 83, 3^1,38, 8^,% 45 to 61 
66, 58, 59, 83, ’68 to 68, 76 to 7$, 

78, 61, 62, 84^ to 88. 
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4 See CuardiAQsbip, 7. 

DBATH-BSD. 

1 See Sales, 14. 

2 — Dower, 1. 

5 — Divorce, 7. 

4 — Debtors, 2. 
b — Debts, 5. 

6 — Gifia, 1. 

DEBTOR.S. 

1 Seo Sales, 16. 

2 A debtor on 1 ms death-bed cannot 

devise or otherwise nlieuate his 
property to tiie jirejudice of a cre- 
ditor, S4C 

3 bee IM<jrt^ages, I, 

4 — Bonds, 1. 

6 — Evidence, 16. 

DEBTS. 

1 See Heirs, 2. 

2 — Inhibition, 3. 

3 — (Maims, 7, 

4 Of necesaary debts eontraeted by a 


f'tiardiHn,.. 3iH 

5 Of a debt acknowledged uii h 

death-bed, 349 

6 See Sureties, 1, 2. 

7 ()l an estate HSHipined m moitjjatfo 

for the liquidation ol a spetiUe 
debt 352 


8 See C’ofilracta, 0. 

0 — Lessors, 1. 

1 0 — Evidence, 10. 

DEEDS. 

1 Property purchased by a woman 

w ith her own iinmey is exclusively 
her own, notwithstanding the inser- 
tion of her husband’s uaaie in the 
title deed, 115 

2 Informality in the deed does not 
vitiate a sale, otherwise complete, 173 


3 In a deed of gift of lands, not ne- 
cessary to specify their boundaries, 

if well known, 209 

4 See Gifts, 31. 

6 — Dower, 14. 

6 In a case of dower deed not neces- 
sary, 286 

7 Of a deed specifying a certain sum 

as dower and assigning in lieu 
thereof all the husband’s property, 
whether in possession or expec- 
tancy, 292 


6 Informality in a deed does not viti- 
ate a contract founded thereon • . 359 
DELIVERY. 

1 See Gifts, 8. 


DENIAL. 

1 See Paronf'vge, 4. 

2 Rule in cases of denial, 372 

3 bee Claims, 18. 

DESCENDANTS. 

1 Sec Offspring, 4. 

DISTRESS. 

1 Sec Free men, 2. 

DISTRIBUTION. 

1 See Shares and Inheritance. 

DIVISION. 

1 See Seizin, I. 

I — (LAs, b. 

DIVORCE. 

I Of sepurntion without divoroe, .. llf 


2 See Plead ingti, 2. 

3 Ot pertiuua incompetent to pro- 
nounce divorce, ...... srs 

1 Of divorie, 396 

5 A divorce rannot be referred back 

to an antecedent period, 306 

6 See Probation, 2. 

7 Ot death-bed divorce, 30| 


DONA/lON. 
t See Dower 21, and Gifu. 

DONKK8. 

1 Sec Gifts, 12, 18, 24, 35, 81. 

2 — Seizin, 6. 

3 — Relinquishment, L 

DONORS. 

1 See OiftH, 0, t), II, 14, 17, 18, 11,43. 

2 — UelmquibhiDeut, 1. 

DOWER. 

1 Claim of dower precodos inheri- 
tance, Ill 

2 See Guardians, 4. 

3 Dower fixed during the minority of 

the husband not recoverable .... 171 

4 A death-bed acknowledgment of 
dower will not avail for more than 

the average sum, 373 

5 Where dower has been evpresnhf fix- 

ed, there is no right to the proper 
dower, 373 

6 See Claims, 7, 0. 

7 Dower proveable like other claims, 274 

8 When due, 273 

9 Distinction between money and 
other property in cases of dower, . . 375 

10 Dower where no sum fixed, . . , . 276 


1 1 See Seizin, 7. 

1 1 Of remission of dower, 277 

13 Remission of dower does not af- 
fect the right of inheritance, 277 


14 Of a deed of dower not specifying 
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whether the payment shall be 
prompt or deferred, 278 

15 Dower not extinj;uished by mutu- 
al testament of husband and wife 

in favour of each other, 279 

16 Of dower, the portion payable 

promptly not being defined, 280 

17 See Payment, 3. 

18 And dower nevertheless due after 

consummation, 282 

19 See Limitation, 1. 

20 All dowers claimable on the hus- 
band’s death, 284 

21 Dower how affected by husband’s 

donation, 284 

22 See Shares, 90. 

23 — Deeds, 6, 7. 

24 Widow’s heirs may claim her dow- 
er at any lime, 287 

25 Whatever was specified as dower 

is claimable on the death of the 
husband, without reference to the 
age oi the wife, 297 

20 Stipulated dower, howe>er exces- 
sive, is recoverable at law, 288 

27 See Assignments, 2, 3. 

28 No maximum in dow er, ........ 291 

29 Laud(‘d prt)perty may be taken in 

satisfaction of dower, with the im- 
plied consent of heirs, 291 

SO Proper dower should be awarded 
where there is no e\idence to jirove 
the amount, 294 

31 See Jhidowmeuts, 3. 

32 A woman has a lien for her 

dower on her deceased husband’s 
estate, 350 

23 Dower of a deceased woman claim- 
nble b> her grand-children, notwith- 
standing any lapse of time, 305 


34 See Inheritance, 11. 

35 — Endowments, 3. 

EMANCIPATION. 

1 Emancipation of a slave by what 


means implied, 311 

2 A master may be punished for mal- 
treatment of his slave, but this is 
not legally a suflicient cause for 

emancipation, 317 

8 Ihuancipation how effected, 319 

ENDOWMENTS. 

1 Of an endowmeut of joinlr undivid- 
ed landed property, 137 

2 Of an endow meiit, the appropriator 

not giving possession to the trustee, 138 


3 Ijadowed property cannot be inhe- 
rited, sold, or assigned in dower, 327 
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4 And should be resumed when sa 


disposed of, and trustee removed, 327 

6 Sale of endowed lands by a super- 
intendent wken admissible, 328 

6 Rule where proceeds are misappro- 
priated, 329 

7 See Superior, 3. 

8 See Su^rintendent, 4. 

9 The patronage of an endowment in 

whow vested, 337 

10 Exception 337 

11 Offerings made to a tomb belong- 
ing to the deceased’s heirs, 339 

12 And in their default to the ser- 
vants of the establishment, 339 

13 Rules for apportioning the pro- 

ceeds of an endowment among seve- 
veral grantees and their respective 
families, 342 


ENGAGEMENTS. 

1 A WTitten engagement to marry is 
not binding, but any sum paid in 

consideration is recoverable 253 

ESSENTIALS (OF GlFTS). 

1 See Gifts, 8, 46. 

EVIDENCE. 


1 f)f evidence at variance 

w ith a 

claim, 

288 

2 Hearsay e^idenLe when 

admisbi- 

ble 

259 

3 See Acknowledgments, 2. 


4 — 3’ub< rt\, 1 . 

6 . — Claims, 9. 

6 In a di'^pute relative to the amount 

of dower, the evidence adduced by 
the wife is preferable to that of the 
liusband, pro\ ided her proper dower 
tails short ot the amount claimed, 
but not otherwise, 294 

7 See Dower, 30. 

8 — I'arentage, 2. 

9 Authorities for the admissibilit} of 


hearsay evidence in cases of marii- 
age and other instances, 31)1 

10 J %i<lence of slaies inadmiSvSihle, 360 

11 l'av(,>urable testimony b> a hus- 
band or tather inadmi'isible, 361 

12 Evulcnce ofa seivant inadruissible, 361 

13 Evidence of one heir in behalt of 

anotloT, 803 

14 And of a slave, 363 

15 And of one man and one woman, 308 

16 Case of a depute between a debtor 

and creditor as to the amount of 
debt on mortgage, 8C9 

17 Private account books not admis- 
sible eudence, 370 
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IS Case of a dispatf hftwt'cn the wi- 
dow and the ijther heirs as to her 
having; received property from her 
husband, 370 

19 And as to t),e v>due thereof, .... 370 

20 \u(i US to liu' terms on which it 

V n < .•!> oi! 370 

21 And an t » tlie ri^hl to household 

prttperfv, 30T 

2J: < >r I oijjrt’lnral evidence, 374 

23 \V h it coii'^titutfs evidence of mar- 

ri , 377 

KXCIIANr.K. 

1 S]ie( ifu ation of the subjei t is requi- 
ute in all contracts of exchange, .. 177 
3 bee Sri/iiij 7. 

K XCLI'SION. 

1 Anthoritv for the si.stt'r’H exclusion, <)9 

2 Of diMiiit kimlred with legal shar- 
ers or residuanes, 110 

3 See luherilan< e, fi. 

1 See Deeds, 7. 

I A Til F.RS. 

1 See Shares, 42, 4(i, 65, 68. 

2 — Sales, ti. 

3 — (Jifts, 21, 31. 

4 Of the latlu i’s power ovei Ids pro- 
perty 231 

5 See y'\ idem e, 11. 

0 — Irdi( rilanre, 1 0. 

7 — liefiudi.ition, 1. 

H — Slaves, 1 1. 

Fos n:KA(, K. 

1 S**e ]\tarriag<', 6. 


2 (tl losterage, 20r> 

frm: mi:\. 

1 A free man ( annoi I.-gall> he sold 

as a sl.ivo 31H 

2 It M lawlu! lor a tree man to sell 

Ills (»wn liberty in a (as«* (if extieine 
distress, 320 

3 Sale «>r pledge of a tree man, .... 326 


4 bee Alamagr, 36. 

FKKF AVOMFN. 

1 See Parentage, 2. 

2 — Marriage, 36 

GIFTS. 


1 <>r a death bed gift, lOI 

S Difference between the legal provi- 
sion of gale and gift, 100 

3 Of gifts made in health and in sick- 

ns.' 197 

4 A verbal gift of land ig valid, 199 

i Oi undciiticd and sales, 


Pagt». 

0 An undivided ffifl to Ihref pfrsons, 
of which they did not obtain pos- 
session during the donor’s life-time, 


invalid, • 200 

7 A gift of more than the owner’s 
right IS void, but a sale is valid to 

the extent of the right, 200 

8 Id a gift of partible property to two 
persons, division is essential prior 

to delivery, 201 

9 Any gift not in donor's possession 
during his Iife-titne, i.h null and void, 202 

10 (lifts are invalid under what cir- 

c.uui.Htnnres, 201 

11 The gilt of trees grow'ing on tho 
I.iml of the donor, i»r of their unre- 
alised produce, is invalid without 

the giil of the laud, 203 

12 (’n'<e of gift to »i minor donee, the 

It'gul guardian being hhseni, 206 

13 .Supervenient indellniteness iu 

IMSrofgin, 208 

It (iiflof property not in posses.sUm 
o( the donor vvhsn valid, 208 

16 (M a gill to a Kluve,. 200 

Ih See Deeds, 3. 

17 ( onHenl of Donor’s heirs not requi- 
site to a gift, 210 

IH Speeiliration not requisite where 
the gilt eompnses the whole pro- 
perty of the donors, and is made in 
favor of only one donee, 210 


19 tiill of undefined property (tho’ 


divisible) to two paupers is valid, 211 

20 Objection of indermiteness not ap- 
j»li<able to a gift made by a person 

to Ills sole partner, 212 

21 Of a gift by a father to his minor 

son, 212 

22 (iift how invalid by reason of iii- 

dehniteness, 214 

23 Of n gilt with invalid conditions, 215 
21 A gift Iroin a mother < unriot be re- 
sumed, nor any gdt after the death 

of the donee, 215 

26 But it may revert to her as heir, 

in default of the donee’s seisin, .. 210 
20 See UibiiAiil luuz^ I. 

27 — Ht/fU-hn Shnri-ttol IwuZy I, 2. 

28 (fifl is of two kinds, 220 

29 Of unqualified gifts, 220 

30 Of qii.ilificd gifts, ............ 220 

31 In cave of an invalid gift, if the 

d*>nor attest a deed of sale e,xeculcd 
by the donee, the sale will hold 
g^md, 223 


32 Of a gift by a grand-mother to her 

223 
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83 Of irrevocable 224 

34 Of a giftmade by a father and un- 
cle to an infant, 225 

35 And if made in last sickness,. . . . 22G 

36 If it exclude other heirs, immoral, 226 

37 But must be maintained, 226 

38 Authority for its validity, 226 

31) And its immorality, 227 

40 Gift to one wife, by a husband, of 

property belonging to another, not 
sufficient, tho’ made by the w'ritteu 
permission of the latter, 228 

41 And a fortiori without permission, 229 

42 Gift of joint property, 231 

43 The gift of a house is null and void 

if the donor subsequently occupy it 
or retain any part of his property 
therein, 231 

44 Circumstances requisite to com- 
plete a gift, 234 

45 Gift of a house by one to two per- 
sons, 235 

46 Authorities for the essentials of a 

gift, 235 

47 Gift of a house by two persons to 

one, 235 

48 Of mesne profits in case of an in- 
valid gift, 239 

49 Gift of land is not perfected by 

assignment of rents, 240 

50 Distinction between gift of pro- 

perty and permission to exercise 
proprietary right, 246 

51 Wherein consisting, 246 

62 Any thing given in consideration 

of mariiage must be restored, .... 251 

53 If gratuitously given must be re- 
stored if forthcoming,* 251 

54 A gift of all the property to a se- 
cond wife is good, though there are 
children by a former marriage, . . , , 256 

55 See Claims, 12. 

GRAND-MOTHERS. 

1 See Gifts, 32. 

GRAND-SONS. 

1 Sec Gifts, 32. 

GRANTEES. 

1 See Wuqfy 5. 

2 — Endowments, 13. 

3 Male and female grantees share 

alike, 243 

GUARDIANS. 

1 Sec Gifts, 12. 

2 — Seizin, 2. 

3 Of the paternal guardians* power 
over the marriage of an infant,. , . • 263 


4 They should enforce payment of 

dower, 264 

5 See Marriage, 19, 23, 24, 20 to 28. 

6 — Minors, 0. 

7 Pow er of guardians in general, .. 306 

8 The mother of an infant may be ap- 
pointed its guuulian, 308 

9 See Actions, 1. 

16 — Debts, 4. 

11 — Absence, 1. 

GUARDIANSHIP. 

1 See Rights, 4. 

2 Mother's guardianship when deter- 


minable, 268 

3 Mother’s guardianship vvheieiii con- 
sisting, 269 

4 Mother’s right of guardianship laps- 
es by her second marriage, ...... 307 

5 Except with a near » elation, 307 

6 Her right over sons when ceases, . , 307 

7 And over daughters, 307 


HEALTH. 

1 See Sales, 17. 

2 — Gilts, 3. 

HKAKSAY-EVIDENCE. 

1 See Evidence, 2, 9. 

HEIRS. 

1 The property (liowever acquired) of 

a w'oman devolves on her ow n heirs, 85 

2 Heirs are answerable for the debts 
of their ancestors, as far as there 


are assets, but no larther, 88 

3 The heirs of both husband and wife 
w ill succeed equally to her estate, 
she d>ing childless and before her 
husband, 96 


4 See Shares. 

5 — Sales, 14. 

6 — Gifts, 17, 25, 36. 

7 — Proprietors. 

8 — Bequests, 1. 

9 — Legacies, 1, 

10— Legatees, 1, 2. 

11— Dower, 24, 29. 

12 — Endowments, IL 

13 — Evidence, 13. 

14— Inhentance, 13. 
ir* — Actions, 3. 

UIBA. 

1 See Gifts. 

HJBA-BA SHVRT-OOL IWVZ. 
1 Dehnition of Jiiba-ba shurt-ool Itcuz 


or gift on stipulation, 217 

2 Resembles a gift, and seizin is re- 
quisite, 217 

3 Authority in the case of, 218 
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4 0( Hiha^ »hurt-oal Ih'uz 220 

HIUA BIL JWUZ. 

1 Definition of Hiha~bH Iwui or mu- 
tual pitt, 217 

2 kesembles a salo, and aeizin in not 

requisite, 217 

3 Authorities iii the case of 217 

4 i)\' liiba-inl /u m;, 221 

4 Of lliba-hil lu'uz ; money tormiui;- 

part of the consideration on holli 

sides, 222 

IIlFtK. 

I See Infants, 4, 

HOUSE. 

1 See Oifts, 43, 45. 

2 — Pledges, 2. 


1 See Shares, 11, 12, 17, 22,23,20, 

41, 53, 54, 58, (itl, 67,80, 81,86, 

91, 92, 94. 

2 — De eds, 1, 7. 

3 Inheritwiice, 13, 15, 23. 

4 — (littii, 10. 

5 — Wives, 4. 

6 — Eights, ;j, 

7 . — A( kiiowledgmentfl, 3. 

b ^ Dovver, 8, l^, 20, 21, 25, 32. 
y — \ssigniucnts, 2, 3. 

10 — r.v hlenre, 0, 11, IH. 

1 1— bales, 1. 

HtSHANl) AM) WU’F.. 

1 Husband and vvife, interests of, are 
distinct. 

ILUECITIMACY. 

1 See Inlierilance, 10. 

2 — Slav es, I U, 

3 — l*arenl^, 3. 

IMBECILITY. 

1 See Inhibiliou, 1. 

IMMORAL CIFTS. 

1 See Gifts, 36. 

IMPEDIMENTS. 

I See Succession, 1. 

INDEFINITKNESS. 

1 Sc© GdU, 13, 20, 22. 

I.N PANTS. 

1 See Seizin, 5. 

2 — Gifts, 34. 

3 — Guardians, 3, 8. 

4 An infant bein^ hired m tt bJrvc by 

hU parenU durin^i; hU infancy, may 
recover his liberty on attaining the 
age of puberty, 321 

INPOEMALITY. 

4 See Deeds, 2, 8. 


INHKRITANCB. 

1 See Ancestrel Property, 1, 2. 

2 The children by slave girls inherit 
equally with other children, ... * Bl 

3 See Apostacy, 1. 

4 — Adoption, I. 

5 Suspicion of murder, not fully pro- 

ved, does not exclude from inheri- 
tance, 

6 ('laiiii to inherit through a deceased 

p<*r.son not admisyiblc, 

7 Insanilv and blindness do not dis- 


quality from inheriting, 60 

8 See Uemuu iation, 1. 

9 No limitation to claim of. 00 


10 llli'gitonate children do not inhe- 
rit their fathers piopeity, 

11 In addition to her prior claim of 


dovvei, the widow takes u legal 

shate, 04 

12 A situ’s daughter cannot inherit 
with duugliters ; authorities. ...... 04 


13 The wile’s children will smeted 
to her estate, exclusively, if she 
survive her husband, but if the 
husband survive her, hif heirs will 

shuic in one-fourth, 

1 1 See Heirs, 3. 

1.J ift a woman iniiriying again da- 
ring the life of her first husband, . , 07 

16 Of the i hiUiren by aut h second 


marriage 07 

17 (bile of a grand-sou of a half-hiH- 

ter by the same lather ordv, and a 
widovv’.H hall-br(;lher, 106 

18 Of the parapbeniaiia of a decea- 
sed worn. in, 100 

19 ( bums preferable to mhentance, 12h 

20 See Donor, I, 13. 

21 <'nnr of a Son's widow with two 


dunghfer'^ and the daughter of nno- 
ther daughter’s son, the proprietor# 
son having died before his deceubcd 
fii' ter and her 8<»n, 146 

22 And tf the son died after his de 

cea'.rtl sister and her son, 

23 (Jase of a son, four daughters and 

a husband, the son dying before the 
distribution, 149 

24 (iase of a widi»w, three sons, ihret 
daughters and the daughter of ano- 
ther wife; and the widow, two sons, 
one daughter and the daughter of 
the other wife dying sutcessively, 

25 See Slaves, 

20 — Endowments, 3. 

27 — Claims, U to IS. 
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1 Of inhibition in cases of imbecility, 218 


2 And in cases of profligacy, ...... 218 

S And in cases of debt, 218 

INSANITY. 

1 See Inheritance, 7. 

INTEREST. 

1 See husband and wife. 


INVALID ACTS. 

1 See Sales, 18. 

2 — Gifts, 10, 1 1, ?2, 23, 31, 48. 

IRREVOCABLE GIFTS. 

1 See Gifts, 33. 

ISSUE. 

1 See Slaves, 11, 12. 

ISTEELA. 

1 Oihttela, 326 

JOINT PROPERTY. 

1 See Gifts, 42. 

JUDGMENT. 

1 See Pre-emption, 1. 

2 Judgment whereon founded, .... 368 

KINIJRED (distant). 

1 Sec I' \clusion, 2. 

2 Sifter’s sons are distant kindred,.. 112 

land. 

1 See Gifts, 4, 11, 49. 

2 — Deeds, 3. 

LANDED PROPERTY. 

1 See Dower, 29, 23. 

2 ' — .Sales, 9. 

3 — Endowments, 1. 

LEASES. 

1 The non-sppciticaiion of a term or 
the deatti of either of the contract- 
ing paities is suflicieiit to set aside 


a lease, 308 

2 Though the lessee be a minor the 

lease is good, 309 

3 Unless it involve some prejudicial 

conditions, 309 

4 See Contracts, 6. 

LEGACIES. 


1 Of a legacy, the testator not being 

in possession thereof at his death, 242 

2 Of legacies, part of which did not 
belong to the testator, and in lavour 

of persona some of whom were heirs, 245 
LKGATEF^. 

1 A person declared by a proprietor 

to be his sole heir, takes as sole le- 
gatee, 243 

2 Of a legatee becoming an heir be- 
fore the testator’s death,. 248 


1 How presumable, 299 

2 See Slaves, 11. 

LESSEES. 

1 See Leases, 2. 

2 — Contracts, 6. 

LESSORS. 

1 When a lessor dies in debt, his es- 
tate must be sold in satisfaction, . . 357 

2 And a pro-rata distribution of the 

Y)roceeds made, 357 

3 See Contracts, 6. 

LIBERTY. 

1 See Infants, 4. 

LIMITATION. 

1 No limitation of period to bar a 


claim of dower, 283 

2 Even though immediate payment 

w'us stipulated, 283 

3 No limitation of time to bar any 

claim, 259 


4 See Rules, 2. 

LIQUIDATION. 

1 See Debts, 7. 

2 — Mortgages, 3. 

LITIGATION. 

1 See Pre-emption, 4. 

2 — Claims, 4. 

MAINTENANCE. 

1 See Wives, 9. 

MALTREATMENT. 

1 See Emancipation, 2. 

MARRIAGE. 

1 Conditions of a legal marriage, . . 9S 

2 Sec Shares, 81. 

3 — Dower. 

4 — Witnesses, 2. 

5 — Promise, 1. 

6 Marriage how voidable by fosterage, 253 

7 Of marriaae w ith a pregnant woman 

and of cohabitation, 254 

8 See W i^ es, 4. 

9 A married woman has unlimited 
power o\ er her own property, .... 255 

10 See Gifts, 54. 

1 1 Of marriage with an illegal condi- 


tion, 256 

12 Of marriage with a wife's sister, 

the first wife being alive at the time, 257 

1 3 Ceremonies requisite to marriage, 258 

14 Of marriage with slaves, 260 

15 Of dower and parentage in an in- 
valid marriage, 260 

1 16 See Pleadings, 2. 
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S»M‘ :i. 

i!! Ot tlo* inirr»a^«' i»t an adult wo- 
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2.i \nd of .1 imn t, if guardians ct)n- 
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27 lint It inlt nor, miardiaus in i\ la- 
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28 'I'll- 1711 irdi in*» in.is .set asith* a 
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ual, or an I'doritti, 207 

29 \n .olult woman may contract hor- 

sfll in mania;;**, 208 
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31 ■ — 1 ' olein o, 9. 

^I^lors, 0. 

< n.i ttlianship, 1. 
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With .slaves 325 

M 1 I Krs. 

1 See I'.m no ] ,) ttion, 2. 

2 — I’arent -, 2 

1 See Dower, 2M. 

1 See GiU., IN. 

M I NOUS. 

1 See S,ile«i, 0, h. 211. 

M _ Ciiis, l-j, ‘Jl. 

3 — Set '.in, (). 

4 — M.iin.iKe, 23. 

5 — Optom, 1 . 

0 fiiiardiain for the marriace of 


iiiiiior«, 301 

7 And lor their proptjrl}, 301 

b See Actions, 1. 

MINORITY. 

1 Circurn^tunt es under w iitch mino- 

rity ceases, 260 

2 See Dower, 3. 

MISSING PERSONS, 
i Prtipertv ol missing' persons shoultl 


be kept in abeyance for ninety 
years from the time of their Ijirtli, 02 
2 They cannot inherit, or be inlierited 
off doring Ihu interval, 92 
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MOOTVWVLEE. 

1 See Superintendent, 6. 

2 — Succewiion, 7. 

MORTGAGERS. 

1 A mortgagee may pay himself out 
id' the nnirtgagc un the death of 

his dt'blor, 347 

MORTGAGES. 

1 See Mortgagees, 1. 

2 --- Debts, 7. 

3 A mortgage cannot be set aside by 
nnv means, but by a lumu fide ad- 


Ju^tlnent and li'iuidation, 354 

4 Authorities* cit«‘d on the doctrine of 

pawns or mortgages, 354 

5 Si-c lAidence, 16. 

mosqitk. 

1 Case of a mos<iue, built w ithout the 

i onsent id' the land owner, 335 

2 And <d the lami owner’s approjiria- 
ling }ii> land for the purpo.se, .... 336 

3 And ol itH being «*rect«'d liy others 

lot the land owner’s benefit, 336 

X Rule ID the fttftl easi*, 330 

MO rUKRS. 


1 See Shares, 3, 17, 19, 20, 34, 37, 

43, 4 1, 57 to 59, 0 4, 65, bb, 01. 

2 — Sali-s H. 

3 — (Olfi, /i. 

4 — RiglilH, t. 

5 — (iiiaidl.iioliip, 2 to 4, 

6 — (Oiardiaiei, H, 

t 7 — H.l^t.ird cliild, I. 

Ni: PH i:\v8, 

I See Shares, 60. 

MEGEK. 

1 See Shares, 60. 

NULL GIFTS. 

1 See Gifts, 9, 43. 

OFFERINGS. 

1 See Endow ment«i, II. 

OFFSPRING. 

1 See (kinsorls, 2. 

2 — Parents, 2. 

3 — Parentage, 2. 

4 A ilearendant in (he female line is 

not ranked .iinotig the farzundnn or 
oflspriiig ol his ancestor, 332 

5 See Superiors, 4. 

OPTION. 

1 Of a woman married while a minor, 203 
PARENTAGE. 

1 See Consorts, 2. 

2 The parentage of tlie o/Tipring of a 
Iree woman having been acLnovv> 
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ledged, is suflScient evidence of her 
marriage with the acknowledger, 297 
8 Parentage of children, under what 
circumstances established without 


acknowledgment, 300 

4 Denial of parentage when avai- 
lable, 303 

PARENTS. 

1 See Acknowledgments, 1. 


2 The master of a married female 

slave cannot be considered the pa- 
rent of her oOspring even though he 
claim them, nil 

3 The parents of an illegitimate child 
have no right to sell it into slavery, 326 

PARTIES. 

1 See Leases, 1. 

2 — Actions, 3. 

PARTIBLE-PROPERTY, 

1 See Gifts, 8. 

PARTNERS. 

I See Gifts, 20. 

PAUPERS. 

1 See Gifts, 19. 

PAWNS. 

I See Mortgages, 4. 

PAYMENT. 

1 See Guardians, 4. 

2 — Dower, 14. 

3 Payment of dower being unjustly 

Withheld, the wife owes no allegi- 
ance, 281 

4 See Limitation, 2, 

PERMISSION. 

1 See Gifts, 40, 41. 

PERSONAL-PROPERTY 

1 See Sales, 24. 

PLEADINGS. 

1 Contradictory pleadings in differ- 
ent stages of proceeding are fatal 


to a claim, 237 

2 A claimant pleading that he mar- 
ried a woman after her divorce, is 
sufficient proof of former marriage 

as against him, 361 

3 Rule in special plea, 372 

4 Example, 373 

5 Exception in cases of special pleas, 373 

6 Example, 373 

PLEDGES. ^ 

1 The law of pledges applies to con- 
ditional sales, 176 

2 Plegde of a house by one to two 

persons: authorities, 236 

3 See Freemen, 3. 


POSSESSION. 

1 See Endowments, 2. 

2 — Beea Mokasaj 1. 

3 — Gifts, 6, 9, 14. 

4 — Legacies, I. 

5 — Assignments, 3. 

6 — Deeds, 7. 

PRE-EMPTION. 

1 Forms to be observed in claiming 


pre-emption, 181 

2 The immediate claim, 183 

3 The affirmation by witness, 183 

4 The claim by litigation, 184 

6 Who may be claimant, 185 

6 The right of pre-emption how de- 
feated, 180 


7 Case of a claimant by pre-emption 
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to come forward, until after formal 
adjudication of the purchaser’s right, 187 

8 A Hindu has the right of pre-emp- 
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seller, 188 

9 Former judgment how rendered un- 
available in a claim of pre-emption, 189 

10 Claim of pre-emption against the 

seller’s relative, 190 

11 Rules where the claimant by pre- 
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12 Of several claimants to, 193 


13 See Sales, 20. 

14 Refusal to pay the amount demand- 

ed by the seller, previous to the 
sale, does not defeat the right of 
pre-emption, 196 

PREGNANCY. 

1 See Marriage, 7. 

PRICE. 

I See Pre-emption, 11. 

PROBATION. 

1 See Marriage, 17. 

2 Term of probation after divorce, . . 298 

3 See Alimony, 1. 

PROCEEDS. 

1 See Endowments, 6, 13. 

PRODUCE. 

1 See Gifts, 11. 

PROFITS. 

1 See Gifts, 48. 

PROFLIGACY. 

1 Sec Inhibition, 2. 

PROMISE. 

1 Promise of marriage cannot be le- 
gally enforced, 280 
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PROOF. 
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See Sei/iiJ, U. 
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PKOl*i:C TORS. 

See Seuui, 

PKO^ IS IONS. 

l:i Itvourut |uu(Ji<i.^era, 
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PI iniRTV. 
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ble 

3 Larliesi ,*;^e ol leuiale j)uL»eil> , . . . - 
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— Deeds, 1. 
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PrfuisK'nin l.ivimr itl ]»urchasfr5, ISO 
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•» — ( I'lims, 13 
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RLLILION. 

S< e Wive*, .'j. 
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Ri; MISSION. 

.See Denver, 12, 13. 
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RKTt RN. 

Authorities fur the return,..,.,,.. 161 
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5 See Don ei , o, 13. 

6 - - i*aient!', 3. 
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r> J >« linitioii ol sale, iCH 
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1 See Shares, 59. 

2 — GUts, ir>. 

a — Marria;?;e, 14, 35. 

4 — Parents, 2. 
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6 Duties on which slaves may be em- 


ployed, 31G 

7 See Free-mcn, 1. 
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property, 320 

9 See Infants, 4. 
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general, 321 

14 See Evidence, 10, 14. 
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2 But the father may disinherit any 
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3 See Brothers, 2. 

4 — Sisters, 3. 
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TRUSTEES. 

1 See Endowmcni5, 2, 4. 

1 — Superinlendt^nts. 

Tl ML f.Lh. 

1 Tumlcek, 242 

\ ALII) Acrs. 

1 See Gifts, t, 7, 14, I'J. 

2 — Beqiiesls, 1. 

\ ENUKRS. 

1 Sec Sales, 15. 

VKRBAI. GIFTS. 

1 See Gift«, 1. 

VOID GIFTS. 

1 See Gifts 43. 

UNCERTAINTY. 

1 See Contracts, 2. 

UNCLES. 

1 See Vaternal I nt Ich. 

2 — Maternal Unties. 

U — Giflti, 34. 

WIDOWS. 

1 Widows share equally, 03 

2 See Inheritance, 11,24. 

3 — Shares, 1, 15, JO, 2T, 28, 80 to 32, 
34 to 40, 45 to 50, 50, 67, 03 to 00, 09, 
72, 77, 78, 82 to 84, 80, 87, 90. 

4 — Dower, 24. 

5 — TAidcnce, 18. 

WIVES. 

1 See Surcession, 1. 

2 — Inhentance, 24. 

3 — Shares, 81. 

4 M ife’b property does not vest in the 

hubband by mamai^e, 264 


5 Of the religion and number of 

wi^es, 255 

6 Sec Gifts, 64. 

7 — Dower, 15. 

8 — Payment, 8 . 

9 A wife is entitled to maintenanee, 282 

10 See Evidence, 0. 

WILLS. 

1 A dt>cument executed by a proprie- 
tor, dechuiog another entitled to his 
pntperty after his death, is null and 


voul, 125 

2 Definition of a will, 241 

8 Of a will containing an illegal pro- 

MHieti, 244 

4 Aulhoritios regartling the doctrine 

of wills and legacies, 240 

5 Authorities for the above distinction, 240 

6 01 a w ill containing words of gene- 
ral import, 248 

7 Authority, 249 

WITNESSES. 

1 See Pre-emption, 8. 

2 Witnesses indispensable to no con- 
tract but inarriuge, 198 

3 To pmve the identity of a concealed 

woman it is requisite that one of the 
witnesses to her signature should 
have seen her person, 878 

4 And that that witness ho a male,.. 279 

yVUQh\ 

1 of Wluff, 329 

2 \V uiif property not partible, 329 

8 Hut prv>ceeds partible, 829 

I Hy onler of any ruling authority,.. 380 

5 Hut gill of proceeds by grantee in- 
valid, 880 

C bee Cemeteries, 1. 


FINIS. 





KRRATA. 

Page 11. In the note for 'Messer” read " less/* 

Page 22. Far*Mour” read live” in the 131h line. 

Page 24. r<»r “ six” read five” in the 3rd^ and for two” read " one” in 

fourth lino, and after the \^ord “six” in the 17th line, read without 
a fraction” 

Page SS. For “ Section XII.” read ** Section Xlll.” 

Page 52. For *' sale” in the 7th lin«‘ read “ gift” 
l*Age 64. Fur ‘Mievery” Jii the 2181 line read ** I!\cry” 

Page 200 . In the iioti for “ lieu” read *• iicn” 

3*ape 270. F(jr “ af” read <il ” in the 2iid line. 

Page 2ttS. In the note fur “ wheter” icad “ whether/' 






CITIZENS ALL 





CITIZENS ALL 



